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SESSION OF THE TRIBUNAL OF ARBITRATION.

SECOND DAY, APRIL 4^"", 1893.

The President.—The Tribunal has decided to appoint Mr. A. Bailly-

Blanchard, and Mr. Cunyngliame, as co Secretaries with Mr. A. Iinhert.

Also, M. le chevalier Bajnotti, M. Henri Feer, M. le viconite de Manne-
ville, as assistant Secretaries and these geutlemen are, therefore, to take

their seats.

Now, gentlemen, I address both the Agents and I may say that the
Tribunal is ready to hear any motion from either of you or your Counsel.

If anybody has a motion to present, the Tribunal are ready to hear it.

Sir C'liAULES HussELL.— 1 have,on the part oftlieGovernment of Her
Ma.jesty,tomiikean application to the Tribunal which is based on Article

4 of the Treaty and also upon the general jurisdiction of this Tribunal to

regulate the order of its proceedings. The appliuiition is that the rei)re-

'^entatives of the United States may be called upon to furnish either

the original or an authentic copy of an important Keport bearing upon
seal life, and that they nuiy be so ordered for the assistance of this Tri-

bunal and in support of the contentions to be advanced on behalf of tlte

Governmeut of Mie Queen. The Keport in question is the lieport of an
Americiin citizen Mr. U. W. Elliott, and its subject is "Seal life".

It is important that the Tribunal should understand why we think it

jiecessary that tliis Keport should be forthcoming and why we think
that the authority of Mr. Elliott on this subject should be brought to
the attention of the Tribunal. Mr. Elliott is a gentleman who in the
diplonmtic correspondence leading up to this Treaty has been vouched
by successive Ministers of the United States as an authority without
any equal. Mr. Bsiyard, when he was Secretary of the United States,

writing upon the 7"' of February, 1888, describes Mr. Elliott as "a well
known authority on seal life". That comnumication is to be found in

the United States Appendix to their Case, and I can give my friends
the reierence, if they have not it at hand. Later, on the 1" of March,
Mr. Blaine, who was then Secretary of State in America, on that date
quotes Mr. Elliott again, in similar language, as an important authority
on seal life; and liually on the 3'^'^ of July, 1890, Mr. Goff, Treasury
Agent to the United States, cites Mr. Elliott in this language. He says
"There is but one authority on the subject of seal life," and he refers to
Mr. Elliott as that one auth<u'ity.

Now as to the Keport, the Keport which we desire is one which has
peculiar importance from the fact that the authority of Mr. Elliott to
make this special Keport was conferred upon him by an Act of the
Legislature of the United States which came into force in April, 1890.
He was appointed under a special Act which authorises the Secretary
of the Treasury to appoint some person well quail tied by experience and
education a special agent for the purpose of visiting the various trading
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stations and native Hettlenionts on the Heal Islnndn and ho forth, for the
purpose of collcctiiij; and reporting to him all ]>0HHibIe anthentic informa-
tion npon thi^ presiMit condition of the »Seal FishericH of Alaska and so
forth. Tho Tribunal, therefore, cannot fail to see that, if it be within
the competence of this Tribunal to a(;quire posscHHiou of the informa-
tion wliich Huch a Report presumably coutaios, that it is a nuitter of
considerable importance.
Now how is this document referred tot The document exists, and

tliat is not disputed by my learned friends who represent the United
States. The report was made conformably to the Statute that I have
cited a special report to the authorities of the United States, to be found,
therefore, among the archives of the department to which it specially

belongs. Our infornuition, that is to say, the information ofHer Maj-
esty's (iovernment, is and can only be secondhand upon the subject of
this Report. Our information is derived from a publication made by
Mr. Elliott, in which Mr. Elliott himself refers to this Report, and that
publication was made on the IT*'' of November 1S1M>, and is get out on
page 53 of the .i"^'' i)art of the Appendix to the Case of Her Majesty's
(iovernment. Here it is referred to as having appeared in the columns
of an American paper called the "Cleveland Leader and Morning
1 lerald", of the 4"" of May, 1891 ; and it is there signed or purports to be
there signed "H. W. Elliott." It also purports to be, although so set

out in the journal which 1 have mentioned, a copy of a communication
or part of a copy of a comnumication purporting to be addressed to the
Hon. William VVin<lom, Secretary to tlie Treasury. It is, therefore, in

the documents before the Tribunal, tirst referred to in the Case on behalf
of Her Majesty. It is next referred to in the Counter Case of the United
States at page 75; and 1 rely, and I think it right at once to call the
attention of my learned friend to it, not merely on the fact of the ref-

erence which 1 am about to read, but upon the character of that refer-

ence, as a justification for the a[>plication which I am now making.
It is thus referred to. "The Commissioners", that is the British

Commissioners, "also rely on a Newspaper extract which purports to be
a summary of a report made by Mr. H. W. Elliott in 1890 to the Secre-

t'liy of the Treasury to establish several alleged facts. One of these
statements in this alleged Summary is that there were 250,000 barren
female seals in the Pribilotf Islands in 1890. This is cited by the Com-
missioners to show the lack of virile males in the rookeries in that year."
Thev then proceed. " An examination of the Extract as published in

vol. 3, which is the reference I have given to the Tribunal in the
Appendix to the case of (ireat Britain, "discloses the fact that this

statement", that is to say the statement of figures, "appears after the
signature of H. W. Elliott, and it cannot, therefore, be construed as a
portion of such report. Furthermore, how the Commissioners can ques-
tion Mr. Elliott's power to compute thenumber of sealson the island as
they have done, and still rely at all on his computation as to the num-
ber of barren seals, needs explanation." The Tribunal therefore will

see, first of all, the fact of the report is not questioned, but what is

questioned is the authenticity of, the correctness of, the extract which
purj)orts to be given in the paper from which the British Commissioners
of Her Majesty's Government in their Case cite.

Now in that state of things Her Majesty's Government considered
that it was of moment that the actual report, or an authentic copy of

it, should be at the disposition of those who advised the Queen, to use
it as they think right, and to place it before this Tribunal if it throws
any important light on any part of the disouBsiou in which this
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Tribunal \» ongnged; and acpordiiigly on the lO*" February in the

prosuiit year the Agent of Her Majesty's (tovernnient addressfJ a letter

toMr. Foster, the Agentofthe United Htates, in these terms. Itrehites

to several doiunients, and I will only reatl that part of it which refers

to this report. "The undersigned Agent of ller Britannic Majesty's

Government has the honor, by the direction of Her Majesty's (iovern-

ment, t<» give notice that ho applies for the production by the Agent of

the United States of the following documents or c<»pics of the following

documents."—And then, under the third hea«l, the dm-ument in ques-

tion is thus described. "A full copy of the report of Mr. Henry VV.

Klliott ill 18r>(> specitied and alluded t<) on jmge 75 of the United States

Counter Case". The answer of Mr. Foster to that demand was made
in writing on the IG^'' February IHOJJ, and referring to the document
in question (1 omit the other parts) this is the answer which the Ueine-
sentative of the United States thought proper to make. "The third

document" (that is this report) applied for by Her Majesty's Govern-
ment Agent is a full copy of Mr. U. W. Elliott's report in 181!0 speci-

fied and alluded to on page 75 of the United States t'ounter Case.

"The undersigned begs to make the following statement in relation

to the document apydied for. The reference cited in the notice of the
Agent of Her Britannic Majesty is in the following words", And
thereupon is repeated the passage which 1 need not trouble you with
reading again. It then procec<ls: "The Counter Case of the United
States alludes to a newspaper extract, not to Mr. Elliott's Keport, and
specifically to the same as published in the Appendix to the Case of
Her Majesty's Government." The unwarranted construction placed
upon the citation by the Agent of Her Britannic Majesty's Govern-
ment is obvious.
The next i)aper extract to which reference is ma<le, is cited by the

British Commissioners, and therefore, it is to be siippo.sed, is in their

possession. If not, it csin be as readily obtained by Her Majesty's

Government as by the Government of the United States, which has
not the same in its own "exclusive possession", which is the condition
precedent required by Article 4 for the production of any report or
document specified or alluded to. I will come to the construction of
Article 4 in a moment. At present I wish to convey to the mind of the
Tribunal what this answer amounts to.

First of all, what does it not amount tot It does not challenge the
fact that there is an official report in existence made by one sjiecially

charged by the United States with the duty of making that report.

It does not deny that that report is in existence, and may be made
available should this Tribunal see fit so to direct. But what it does
say, in effect, is this;—You first referred to this report. You refer to
a newsi)aper extract. That newspaper extract is not exclusively in

the possession of the United States. Your production of it shows that
it is in your possession, and you have just as good means of getting
that newspaper extract as we, the United States. That is their

answer. I agree the answer is ]>erfe('tly correct, as far as the news-
paper extract is concerned. It is equally available for both of us; but
what we want is to get the report which is referred to in that news-
paper extract: to get that rei)ort in extenso. Our ground for urging
as a matter of good sense and of equity that we must have that report
is this; that they have in their reference to that extract challenged
its correctness, and its aathenticity, and have alleged that the state-

ment referred to as a statement of Mr. Elliott is not to be regarded as
a statement of Mr. Elliott, because, as appears in the newspaper
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(•xtract, it jippcars to liavo Ihmmi written umler and not above liis signa-

ture, and tliey take tiie point tliat upon tlu^ eonstruction wliit-li tliey

are pleased to give to the 4*'' elaiis(> of tlie Treaty, a condition prece-

dent to tlie pi'oduetion ol'tlie orii;inaI or an authentic co|iy is that tiie

do<'unient referred to in tiie Case or Counter Case shall have been
HJiown to have been, or to lie, in the exelusive ])oss(>ssion of one of the
parties. With jrreat, delen-uj-e to tliose who so contend and respect-

fully subinittinjj the views whiih the ptvernnuMit of the (^ueen enter-

tain, tliat would indeed be a very narrow, and, as we subuiit to your
judgment, an unsound iuterpretatior of article 4.

Now I wouhl ask the attention of tlie Tribunal while T submit what
i8 the true construction of that article. It turns nprii the last clause
of that article. be};iiinin}; with the wonKs "If in the Case". I think
my learned friends will probably apree that the earlier jiart is not
material or not directly mat«'rial to the puritoses upon which we now
aie enpifjed. "If in the Case submitted to the Arbitrators either

I>arty shall have specified or alluded to any report or document in its

own exclusive possession, without annexing a <'opy, such i»arty shall

be bound if the other party thinks proper to ajjply for it, to furnish
that party with a copy thereof." Now 1 agree that so far as I have
read this clause of article 4, it does point to n]»plying only to docu-
ments in the exclusive possession of one party, and referred to by that
party.

15ut it is the second branch of this clause upon which I mainly rely.

It then pr«ic«'eds, "and either party may call upon the other, through
the Arbitrators, to jiroduce the originals or eertilied copies of any
papers adduced as evidence, giving in each instance notice tlu'reof

within IW days after delivery of the Case". The distinction, therefore,

between tlieK^ two branches of this r>ile is, I submit to the Tribunal,
obvious. The first ])art deals witl; a document exclusively in the
l)ossession of one of the ])arties, and referred to by such one of the
])arties in the Case submitted. The second biant'h deals with a much
wider, and much more important matter. t deals with this, that if

there exist in the possession of either pai^y the original documents
which are ini|)orrant in the elucidation of the truth and in arriving at

a proper conclusion ui)on the facts, then the party who desires to rely

upon such document shall not be driven to rely upon uncertain, unsafe,

secondary eviden<'e, or partial evidence, or extracts from the document
in question; but that the Tribunal shall have the means of assisting

that party in putting before the Tribunal the actual, authentic docu-
ment itself, or an autheiitic copy of the document itself. Surely that
is the reason of the thing.

Lord Hannen.—You have not referred to the words " adduced as
evidence".

Sir Chaeles Rtssell.—I rea«l that.

Lord Uannen.—I know you did.

Sir Chakles I^'usski.l.—" Of any papers adduced as evidence", I am
coming to that next branch in a momeut, but I read the words " adduced
as evidence".
Lord Uannen.—Yes you did.

Sir Charles Kusskll.—In this case we have adduced this report as
evidence. We have cited it in our Commissioners' report. We have
cited it in the third i)art of the appendix, page 53, to which I have
referred, but that is only what lawyers call secondary evidence of the
report. In a court of law, as my learned friends well know, governed
by strict rules of evidcuce as they are uuderstood both in America and
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I as

ill I'iiiKliiiul, tliiit would not be evidence at all. Therefore before thin

Ti ilMuiiil, not liiuni)ero(l by tedinitul rnlew of evidcnt-e, it in at tlie best

onlyaHecomlary cliisHof evidenire, and it' we had tliedociunent admitted
aH it i« set out, inipeileetly set out, in the documents eonneeted with

our Case by the United Stiitcs as authentic and as reliable, the impor-

tanceof tlie(|uestion would bi^ here eoniparatively small. Agaiu.lmust
einpliasi/e that which is the important point in this case. On pa^e 75

and 7(5 of the Tounter Case the United States,—and, as I see, the Meni-

bers of the Ti ibunal iuive not their books at hand for the moment, 1

had better read it in full be^innin^ at the Re«on<I paragraph on page
75,— it rea<ls thus. "The Commissioners"— 1 have read this already,

but 1 will repeat: it,
—"also rely on a newspaper extract which pur|)orts

to be a stimmary of a Iie|)ort nmde by Mr. Henry VV. KUiott in 18i»0 to

the Secretary of the Treasury to establish several alleged facts. One
of these statements in this alleged summary on Pribilotl' Islands in 181)0

(section ;58li, pnge 10) is that tiiore were lir)0,(MK) barren seals."

This is cited Ity the ('onimissioners to show the lack of virile males on
the rookeries in that year. "An examination of the t v i ract jw pub-

"

" lislie«l in Volume ',i of the appendix to tiie Case of Great, iJritain dis-

"

"closes the fact that this statement appears after the .ugnature of"
"II. W. Klliott, and it cannot, therefore, be const ru'"l Jis a portion of"

"such Hi'port. Furthermore, how the Conunissi^ . rs can question"
"iMr. Elliot's ])ower to compute the number of seals on Jie is'ands,"

"astliey lu? ''<>ne, and still rely upon his«!omputationof th'.' iiumber«)f"
" barren females, needs exidanation." Now,]iaraphra; •. this paragraph.
Win *^hey say the British Commissioners rely on newspaper extracts,

I ask why should they be called upon to rely upon a newspaper extract
when the authentic document exists and is procurable! Why are the
United States through their Agents to be considered Justified, on page
70, in throwing doubt upon the authenticity of one of the extracts that
upon the fact that, extract in part does not represent conclusions of Mr.
Elliott and is not part of his report, when the point can be determined
not by conjecture or speculation, but by examination of the actual
documents in the possession of the United States itself? I find great
difliculty, and 1 say it with all sincerity, in appreciating why it is that
this document, which owes its origin to a solemn Act of the Legislature
of the United States, should raise what I must, quite resijectfully, call

the very narrow and very technical objections to this document which
are stated in the answer to the application for the document by the
Agent for the United States. I base my application, therefore, upon
these grounds:—First of all, that we ought not to be driven to rely
upon secondary evidence of a document the original being in the pos-
session and under the control of the representatives of the Government
of the United States; next, that it is within the terms of Article 4, that
this Tribumd should not compel us to rely upon secondary evidence, but
may, for their own information and for ours, direct the production of
the original or an authentic copy. I say the power is conferred upon
this Tribunal under article 4 in the second clause, which I have read;
but I say, if there were no such Article at all and even in face of that
Article, this Tribunal surely has the riglO to call for, for the better
information of its own Judgment, and surely has, iiiherent in itself, as
a Tribunal to determine difficult and somewhat com i- Heated issues, a
right to say this is a document which, from every circumstance attend-
ing its history, ought to be regarded as one of importance in this con-
troversy, seeing that it was procured at the instance of the executive of
the United States itself for the very purpose of informing those who
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are advising the Go'-emraent of the United States on the very qnes-
tions dealt with or largely dealt with in the controversy now before tiiis

Tribunal. These are the grounds upon which I submit that we are
entitled to have this document; and I cannot doubt that if the Tribunal
or any portion of the Tribunal express its opinion (and I cannot doubt
that it must be in the minds of many of them) that it is but reasonable
and right that this document should be forthcoming and be ju«lged
jiecording to its merits by each member of this Tribunal, I cannot doubt
but that further objection to its production will be withdrawn.

Tlie I'RESiDENT.—I would ask Sir Charles Russell to be kind enough
to put his motion in writing and commnnicate it to the Secretary of the
Tribunal, so that we may have the exact words of the motion before us.

Sir Charles Rtssell.—Certainly.
Sir Richard Webster.—I ask to be permitted, Sir, not to repeat, but

to 8upi)Iement,the argument of my learned friend ithe Attorney (iencrid

by a reference to one or two other documents in evidence whi(!h strongly
enforce, in my respectful submission, his contention. You are aware
that by Article 3 of the Treaty the printed Case of each of the two
parties, accompanied by the documents, the official correspondence, and
other evidence on which each relies, shall be delivered in duplicate; and
you are further aware. Sir, that by the earlier clause of Article 4, within
3 months after delivery on both sides of the printed Case, each party
may in like manner deliver in duplicate to each of the Aibitrators, and
to the agent of the other party, a Counter Case, and additional do^iu-

ments, correspondence, and evidence, in reply to the Case, documents
and evidence, so presented by the other ])arty". My learned friend, the
Attorney General, has called the attention of the Tribunal to the fact

that in the Api)endix to the original British Case lodged in September
last, there was the best evidence that we could then obtain of the docu-
ments in question. It was that which purported to be, under the signa-

ture of Mr. Elliott, addressed to a Government oflBcial, verbatim extracts
of part, and but of part only, of bis Report.
Now, Sir, comes the additional matter to which I respectfully call the

careful attention of this Tribunal. A difference having arisen between
the United States and Great Britain as to the true construction of the
Treaty, Mr. Foster asked that some further documents should be sup-

plied (1 am stating this of course in a very few words) and accordingly
it was by arrangement, which will be found in the letters of Mr. Foster
to Mr. Herbert, and of Lord Rosebery to Mr. Herbert, of the 2'i Se])tera-

ber and the 1*' October last year, arranged, in deference to the views of
the United States, that the report of the British Commissioners should
be treated as part of the Case of the Government of Her Britannic
Mnjesty. I need not now. Sir, discuss the merits of that dispute. 1

will merely say that the Government of Her Britainiic Majesty, in fur-

theran(!e of the desire that this Arbitration should be conducted with
the fullest information on both sid^s, accepted the view put forward by
Mr. Foster on behalf of the Goverhment of the United Stfites that the
Report of the British Commissioners should be furnished, and should
be treated as part of the Case of the Government of Her Britannic
Majesty. In that Report, with which I know the Tribunal are familiar,

in sections 433 and 832, the Report of Mr. Elliott is referred to in sivp-

porting certain statements of fact upon which the liritish (Commissioners
relied. We had at that time therefore before us, Sir, what I may call

three separate allegations of fact all based upon that, which we had
reason to believe was an authentic extract from Mr. Elliott's Report,
it having been signed by himself and being sufficient tor our purpose.

J
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Had the mattor stood there it might have been sugrgested that that was
all we wanted; bnt the United States, by their criticism, to which the

Attorney General has called attention, submit to this Tribunal that it

is to reject part of the secondary evidence which has been put forward
by IUt Ma jj'sty's (iovernnient, upon the ground that ni)on the face of

the news])aper account of the lieport it was to be presumed that in this

resjiect it was not trustworthy; and I beg the Tribunal to notice, that

tlie Government of the United States had in their possession at that
moment the original report addressed to the Secretary of the Treasury.
Now I need not again enforce what the learned Attorney General has

said on the criticism of the United States with reference to allegations

made on behalf of Great Britain, but I now again call the attention of

the Tribunal to the Treaty. The original of any paper adduced as evi-

dence is to be ordered by the Tribunal to be produced, if in its discretion

the Tribunal consider that it is material or pertinent to the matter before

it; and I again remind this Tribunal that it is a rule not only of this,

but of all tribunals whicii exercise judicial functions, that the best evi-

dence is to be at the service of the tribunal if it is possible. That is only
in the event of the failure of their being able to obtain the best evidence
that secondary evidence becomes either reasonable, or such as the Tri-

bunal should rely upon.
IMr. Justice Hari.ax.—Does your motion comprehend the filing of

this i)a])er as evidence?
Sir UiciiAKU Webster.—]My motion, Sir, comprehends the produc-

tion of tills paper, so that the original may be referred to by either side,

and certainly by the Counsel for Great Britain, as the best evidence

—

as the evidence of the Report which Mr. Elliott made, which we have
already referred to in our Ai)pendix. It is already in evidence; we have
referred to it in our Appendix; it has been treated by the United States
in their Counter Gase as evidence; it is criticized upon the ground that
it is evidence, but it is said that a part of it you must reject, because it

happens to be written below the signature of the gentleman who pur-
port s to make the Report. I ask, suppose it be the fact that in the body
of the original Report there are the same figures which are referred to
after the signature in the extract given to us, my learned friends who
represent the United States would be the first to admit, that if those
figures were there they would not rely upon the accidental circumstance
fhat in the particular form in which they were cited by the paper they
do not ap])ear, but that they are in the body of the Report to which
reference has to be made. I again resi)ectf'ully press upon this Tribunal
that, without saying that a Treaty of this description is not to be con-
strued by the cast iron rules which we as lawyers might possibly apply
to legal or (!on^eyancing documents, it is evident that if either party
refers in evidence to documents, the originals of which they have not
got or have not produced, the Tribunal shall order, if they see it is rele-

vant, the original to be produced. It cannot make any difference in

whose custody the original document is. Sujtposing it happened that
this was a document which the United States desired to produce or give
in evidence, it would je no answer for us to say, "You have got some
means of referring to the contents of that document"; the Treaty has
required the Tribunal and has enabled the Tribunal in its discretion to
call for originals which form partof the evidence adduced by either party.

Sir, 1 have but one more word to add. It is, in fact, alluded to in the
sense of the Treaty even by the United States themselves, because they
do not speak of it as merely a newspaper report of something which
Mr. Elliott is supposed to have said. They refer to it as a newspaper
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extract which jmrports to be a summary of a report made by Mr. H. W.
Elliott to tlie Secretary of the Treasury. Therefore we respectfully

submit to this tribunal that upou llrst principles which govern the laws
of evidence, in the broadest sense of the term, an orifjinal document
which has been alluded to by the party desiriuR- to refer to it, which
has been made part of their evidence by the original Case and l)y that
which upon the invitation of the United States was to be treated as part
of the origimd Case—the original of that document, we humbly sub-
mit to this Tribunal, must be produce<l; and we further point out that
it could scarcely be contended that because the only means accessible

to us happened to be in the first instance a newsi)aper extract from that
rei)ort, therefore we should be denied access to the original.

Sir Charles Russell.—The form of the Order, sir, which I should
suggest that this Tribunal should make and which we request that they
should make, is this, that the Agent of the United States be called upon
by the Tribunal to produce the original or a certified copy of theKeport
made by Mr. Henry W. Elliott on the subject of the fur seals, pursuant
to the Act of Congress of 1890.

The President.—Have the United States anything to reply to this

Motion?
Mr. Phelps.—The disposition, Mr. President, which we shall propose

to make of this application relieves us from the necessity of troubling
you long upou the subject of its admissibility. The circumstances how-
ever that attend, and have heretofore attended this application, and one
which i)receded it, are such that we have not thought it right to iillow

the subject to pass without an explanation to the Tribunal of the attitude
* of the United States upon this subject, because it bears collaterally, in a
very important way as we conceive, upon other questions that the Tri-

bunal will hereafter encounter. Now, to begin with, I do not preceive
that the remark of my learned friend as to the value of this evidence, is

gcrnuine to tliis enquiry. The question is not upon its weight, but on
its admissibility. If it were ever so valuable, if not admissible it is not
to be admitted. If it were comparatively of no value at all, if it be
admissible they are entitled to have it in evidence. Another observa-
tion of my learned friend, Sir Charles Eussell, to which possibly I

attach more consequence than he did, is on the subject of what he
terms the general jurisdiction of this Tribunal. On these questions of

j)rocedure we respectfully deny that under the Treaty the Tribunal is

invested with any such jurisdiction. If you were sitting jis a Court,

a court of general judicial powers, the incidental discretion that would
attend the Tiibunal, as we all know, is very large. The Treaty might
have invested this Tribunal with such discretion and such powers. It

has failed to do it. It has undertaken to specify with great certainty

and particularity the method of precedure in bringing before the Tri-

bunal the evidence which they are entitled to consider. I do not
enlarge upon this point now, as it will become the subject of discussion
in a subsequent motion. I only make the observation, that it may not
be thought that we concur at all in the idea that this high Tribunal is

invested with any power to admit evidence, or consider evidence, except
precisely that whi(!li is conferred upon them by the Treaty under which
they are constituted.

It is true, as has been stated by my learned friend, that an applica-

tion was made to the agent of the United States in February for the
production of this document, and it was refused upon the ground
which he has read to the Tribunal; refused upon a further ground
stated later in the letter of the agent, which he has not read. It is

1

!
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only so far a8 may be necessary to justify the position of the United

States Government on this subject, that I shall trouble the Tribunal

with any remarks. If this document is admissible, it is made so by the

last paragraph of article 4 of the Treaty, the only one which has any
refiMence whatever to the subject. "If in the Case submitted to the

Arbitrators either party shall have specified or alluded to any report

or document in its own exclusive possession, without annexing a copy,

such party shall be bound, if the other party thinks proper to apply for

it, to furnish that party with a copy thereof". That is the first half of

the paragraph. I shall consider the other further on. It will be
observed that the language of this provision is restricted to the Case
tliat has been furnished by either party; not to the Countercase, which
is a very different document. Article the third, as has been already

pointed out, provides for the delivery in duplicate by each party to the

other and to the Arbitrators, at a particular time, of a Case. Article

4 i)r()vides for the subsequent delivery by each party to the other, and
to the Arbitrators of a Countercase. Both words are used throughout
the Treaty. Each has its own meaning, and its own application. It

is not claimed on the part of my learned friends that any allusion to

this document whatever on either side took place in the Case, certainly

not our side; and I believe not on theirs. It is in the Counter Case
that the allusion is made, which appears to them to lay the foundation
for an ajjplication for the document.
Now, it may be said, as has been said, this is a technical construc-

tion. That the more liberal view would be to treat the word "Case"
in this connection as including the entire submission by the party of

his allegations and evidence. The difficulty with that construction is

that what comes in in the Counter Case cannot be subject, under the
terras of the Treaty, to any reply, contradiction or explanation. The
Treaty closes the door, on the delivery of the Counter Case, to the
admission of any evidence whatever upon any subject; so that while
if a document is so far alluded to in the case of a party as to make it

properly the subject of an application for the whole document, so that
the party applying for it can in his Counter Case make the proper rej)ly

by evidence and allegation, there is a propriety and force in the pro-

vision; but if, on the other hand, it is open to the party to call for the
production of a document which is alluded to for the first time in the
Counter Case, then that document which comes in as evidence for all

purposes for which it may be legitimately used, cannot be answered
on the other side. That is the reason; and that is one of the reasons
assigned by the Agent of the United States in the latter part of the
letter which my learned friend has read as one of the grounds upon
which this application is declined.

But, to go farther, suppose for the purposes of argument that the
wnrd "Case" here includes the Counter Case; what sort of an allusion
or specitication is it which the Treaty requires as the foundation for an
api>lication for such a document!
Senator MoRQAN.—Is there no allusion to this paper in the British

Caset
Sir Charles RussELi,.—Certainly thereis,atpage53ofthe Appendix.
Mr. PuELPS.—There is none in ours, and I nad the impression there

was not in theirs. But that is immaterial, because, as I am going to
point out, it is " our" allusion that must be the subject of this applica-
tion, not theirs. Our first allusion to it, if it be an allusion to it within
the meaning of the Treaty, which we deny, is to be found in the Coun-
ter Case, in the passage that has been read by my learned friend. " If
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either party shall have specified or alluded to any Report in its own
exclusive possession without annexinfj a copy," what is the meaning of
that! It is that if either party shall have brought forward by specifi-

cation or by allusion any document in support of any contention and
has relied upon it, and has put it forward so that his Case is in any
resjjcct strengthened by the allusion, then at the instance of the other
side he shall produce the full copy of the document he refers to. And
that provision is founded in the greatest and most obvious propriety.
Hut is a reference to a document in the Counter Case in reply to a part
of it that has been brought forward on the other side, such an allusion

as the Treaty contemplates! It is difficult to read these words without
perceiving what the spirit and object of the provision is, that a party
shall not bo permitted to fortify himself in any way by a reference to a
written document in his own ex(!lusive possession, without giving the
other side (if they ask for it) the benefit of the entire contents. But
when the other side thinks proper to allude to some copy or extract in

their own i>ossession out of a newsjiaper and a reply is made to that in

the Counter Case saying that it is not authority or is not material, have
we brought forward the Report as in any way assisting the case of the
United States? I do not ]Mess the subject, because it is immaterial.
I have said thus much in order to state the justification which we think
existed, and twists now, for the refusal of the United States in Febru-
ary to produce this document. And if it be said that the refusal was
based upon a technical ground, although, the technical ground is well
founded correct, I may be permitted to say that this Case will not pro-

ceed very far, in my judgment, without disclosing that we should have
been perfectly justified, and are perfectly justified, in standing upon
any ground in respect to the admissibility of evidence, whether it is

technical or not.

A subsequent contention of my learned friend is, under the latter

clauvse of this Article, that either party may call u])on the other thnmgh
the Arbitrators to produce the originals or certified copies of any papers
adduced as evidence. Addu(!ed as evidence by whom! By his adver-
sary. Was it ever heard of in i Court of Justice that one party, by refer-

ring to a document, can compel the production of it on the other side!
Where a document is in the exclusive possession of one side, under the
rules of law that prevail in England and in America, before secondary
evidence of it can be given by the other, notice to produce it must be
given. If that notice is not complied with, the secondary evidence
becomes priniary evidence, and is admissible. In some jurisdictions,

there are statutes under which through the process of a subpoena, pro-

duction of papers, private papers to some extent, and under a arious limi-

tations, may be called for. I know of no general rule of law in England
or in America that justifies a party in calling upon his adversary to

produce a document, I mean to compel his adversary to produce a docu-
ment, because he has referred to it as part of his Case.
Now let me add another word. This pjiper was produced and fur-

nished to the British Commissioners during their Session at Washing-
ton, and remained in their possession as long as they cared to keep it.

It will be seen therefore that there has been no disposition on the part
of the United States Government to withhold or to conceal it; and the
foundation of the objection which we conceive to be an unanswerable
one upon the terms of this Treaty to being compelled to produce it, was
the fact that, if produced, it came in as it comes in now, too late to be
met by the proper reply.
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I shall not follow my learned friend in remarking upon the valne of

this paper; that is a subject that will eiiftage the attention of the Tri-

bunal later on. It will be seen how valuable it is. It will be seen

whether there is any reason on the part of the United States Govern-

ment why it should be withheld. It is enough for me to say now, that

it has not been withheld from the Conunissioners, that it would not

have been withheld from the other side if it had been asked for in time

to prepare a reply; that it was refused because being a document of

great volume and extent, it would have come in too late to have been
met by the explanation and the evidence which we think should accom-

pany it.

Now, having said all this, Sir, let me say that we shall produce the
document, and give our learned friends the benefit of it, with the under-

standing, which I assume to be, from the language of my friend. Sir

Richard Webster, satisfactory to them, that it comes in as evidence for

the benefit of either party.

Senator Morgan.—Mr. Phelps, do you think that the Counsel in this

Case before this Tribunal, by an agreement amongs^t themselves can, at

this hour, bring evidence into this cause?
Mr. Phelps.—I was going to remark upon that, Sir, in a moment.

I do not think, as I shall have occasion to say at greater length, that

there is any power to bring evidence into this case at this stage. But
we do not choose to stand—we prefer that the Government of the
United States should not stand in this enquiry, subject to the reproach
of having attempted to withdraw or withhold or stifle anything that
throws any light upon the subject. The conduct of the whole case I

may respectfully submit, as it will sufficiently appear in due time, has
been the other way.

Senator Morgan.—But how can the Tribunal give its consent to

exceed its powers merely for the purpose of preventing incrimination
or recrimination between the Governments by their counsel in debate?

Mr. Phelps.—That will be a question entirely for the disposition of
the Tribunal. We are making no admission that binds the Tribunal.
We are making a concession that binds only ourselves. W^e say that
if the Tribunal at this stage of the case desire to consider this docu-
ment, we shall have no objection. That is as far as we go. But it

must be understood, and that is the object of these remarks, that we
in no respect concede what, before the day is over, we shall be called
upon to deny most emphatically—the right of a party to introduce any
evidence^any further evidence—at this stage or any future stage of
the C . In making the concession, so far as we are concerned, sub-
ject, of course, to the judgment of the Tribunal as to the use they will

permit to be made of it, it must be understood that it is without waiv-
ing in the least the position, that no evidence at this stage can be intro-

duced as a matter of right.

Mr. Justice Harlan.—It can be lodged, then, as evidence to be used
by either party, subject to the judgment of the Tribunal, when they
look into it, as to their power to use it.

Mr. Phelps.—Certainly, Sir, we are not presuming to suggest to the
Tribunal what use they shall think proper to make of this document
when it comes before them; that is for tliem to consider.

Senator Mokoan.—Does the same argument apply to that part of the
British Case which Counsel have alluded to, which came in after the
Case had been placed in the hands of the Arbitrators?
Lord Hannen.—That is a different question. That depends on other

elements.
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Mr. Phelps.—That is a qnestion which will come up Isiter.

Senator Morgan.—That was referred to and as a case analogous to

this, and an authority on this question.

Mr. Phelps.—That will come up later, under other motions, for dis-

cussion, but as the question has been put by the learned Arbitrator, I

may say that in our judgment no such evidence can be properly consid-
ered. That will be our position when we reach that question. All I

desire to say now is that, without conceding, and emphatically denying
that the terms of this Treaty entitle Her Majesty's Government to call

for this document, we prefer to consent to put it in evidence, with the
understanding that, if used at all it is open to both sides, leaving it to

the Tribunal to attach such value to it, and to make such use of it as
they may deem proper. The whole subject, let me say in conclusion, of
the time and manner in which evidence not in reply can be brought
before the Tribunal, will come up later and will come up all the way
through the discussion of this case.

Mr. Carter.—Mr. President and gentlemen, in respect to this par-
ticular paper there is not, it seems to me, very much importance in this

discussion, and I quite concur with my learned associate in his manner
of dealing with it; but in respect to our views as to the powers of this

Tribunal there is a great deal of importance, and it seems to me that
any discussion concerning them, whenever it is brought forward, should
be conducted with deliberation, and nothing should be taken for granted.

I am moved to add one or two observations here, solely in conse-
quence of some remarks which were made by our learned friends upon
the other side. The first of them which attracted my attention was
that the refusal by the agent of the United States to furnish the docu-
ment in question, when the demand was made for it in February last,

and the grounds upon which that refusal was placed, seemed to exhibit

a very narrow interpretation of the provisions of the Treaty, and of the
necessities of the controversy, and also exhibited a disposition to rely

upon technical considerations.

If the object was to indicate that the United States, in their dealing
with this controversy generally had been at all disposed to M-ithdraw
from the attention of the Tribunal which was to dispose of it any evi-

dence which was pertinent to the merits of it I am very sure that such
an imputation would be wholly erroneous. It is our belief that the
Government of the United States, at every step during the pendency of
this controversy, has exhibited the largest and most liberal spirit in

reference to the production of evidence which would be pertinent to the
merits. If there Avas any facility which it peculiarly enjoyed for the
ascertainment of truth, it has been ready, I think, from the start to

furnish it to the Government of Great Britain. My learned friends

upon the other side will remember, and the Tribunal must be aware
from the case which has been laid before it, and the papers contained
in it, that at the very outset the Pribiloff Islands, which are the arena
out of which the controversy arose, were freely thrown open to the
inspection of Her Majesty's agents. A special agent was allowed to go
out there for the purpose of making enquiries, and for the purpose of
gathering evidence which it might be useful for Her Majesty's Govern-
ment to incori)orate into the Case which was to be submitted to the
Tribunal. If there was any knowledge in reference to the habits of the
seal to be gathered from that Island, if there was any information in

reference to the industry carried on upon that Island which might be of

any sort of use to Her Majesty's Government, it was freely thrown open.
I think the same course lias been pursued in reference to documentary



ARGUMENTS ON PRELIMINARY MOTIONS. 15

evidence which might be supposed to be in our exclusive possession. 1

think it will be admitted upon the other side that they have from time

to time called for documents to which perhaps they were not entitled

under the provisions of the Treaty, and which were yet freely thrown
open to them ; but I make this observation for the purpose of showing
that there has been at no time on the part of the United States any
disposition to withhold from this Tribunal, or to withhold from the

other side, any evidence pertinent to the merits of the controversy.

We did, however, refuse to furnish this report. And whyt The
Tribunal must have perceived already that there is something peculiar

about this report. I may assume that the Tribunal is familiar with the

practice of Governments to print and publish important reports and
documents—reports which have been made pursuant to provisions of

law. If Commissioners are appointed for the purpose of making en-

quiries—(appointed by a legislative body—our Congress for instance)

—

their report is, in the ordinary course of things, published and made
known to the world. It already appears as a fact that this was not the

case with regard to this particular document. Her Majesty's agent
found the extract which he has incorporated in his case in a news-
paper. That was the only mode by which it appears he was able to

obtain it at that time. Therefore, there is something peculiar about
this report. What is thatt Well, I am not at liberty to say, because
the evidence for it is not furnished by the Case; but I am at liberty to

s.iy what well may have been the case,—it may have been a report

which the Congress of the United States that authorised the investiga-

tion which led to it conceived to be wholly erroneous, wholly unworthy
of credit, unworthy of publication, unworthy of adoption. It may
have been of that character. It may have been a report which, in the
judgment of the Congress of the United States, was inspired by bad
motives, and, therefore, not to be made public. It may have been a
report which, in their judgment, was inspired by motives hostile to the
interests of the United States, and hostile to their management upon
the Islands, and for that reason, therefore, not to be published. All
these facts, or some one of them may have been true, or may not have
been true. Something was true about it—which led to the withholding
of that report from the ordinary treatment which is accorded to docu-
ments of that character; and that too, long before this controversy
arose. Nevertheless, when the British Commissioners were in the
United States for the purpose of making their investigation, they
wished to have access to that report. It was freely thrown open to
them :—They were told " Look at it if you please." It was not with-
held. No demand, after the Treaty was framed and in the course of
the preparation by the respective parties of the Cases and Counter-
cases—no request—was made to the Government of the United States
for the production of that report or for furnishing a copy of it to the
other side to the end that they might incorporate it in the Case if they
pleased. If such a request as that had been made, the United States
could have said in answer to it, " Yes, we will give you the report, but
you must take it in connection with some explanatory matter which we
will furnish with it. There are reasons why this report has not been
made public, and if the report is now to be placed before the public we
wish to have also placed before the public the reasons which go to
explain it." That course was not taken. On the contrary, the agent
of Her Majesty's Government having incorporated into the British case
what purported to be some extractis from it printed in a newspaper,
iiud the United States in the xireparatiou of its Counter case being
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called npon to refer to the allusion which had thus been made in the
British Case to tliiw document, he then serves a written demand upon
the agent of the United States that he furnish him with that document
as a umtter of right.

Well, what if that had been complied withi Why then the Govern-
ment of Great Britain would have succeeded in obtaining this docu-
ment, peculiar in its nature, without those explanatory circumstances
which ought to have accompanied it, which explanatory circumstances
the United States would have had no means of placing before the Tri-

bunal. It seemed therefore to be a projter occasion to look into the
Treaty, and see what the provision relied upon for this demand was,
and whether it authorised the demand or not.

Now it seems to me, upon looking at the provisions of the Treaty,
that it is quite plain that no such denmnd on the part of the British
Government was authorised. The provision of the 4"' article is tiiis:

" If in the case submitted to the Arbitrators either party shall have
specified or alluded to any Report or document in its own exclusive
possession without annexing a copy, such party shall be bound, if the
other party thinks proper to apply for it, to furnish that party with a
coi)y thereof." That is the first provision. Well what is the object of
that! wliat is the purpose of it; for when we are interpreting provi-
sions of this sort we must look to see what their object is. Why, it

seems very })lain. Nothing is more common in judicial proceedings
than for one party in the course of his pleading, in nmking up his alle-

gations, or in introducing his proofs, to make a partial use of a written
instrument—not to use the whole of it, but to use a part of it—such
part of it as he supposes to favor his own contention, and he does not
tell his adversary what the rest of it is. Well naturally his adversary
says, " How do J know but that there may not be something in the
instrument which favors my contention, or goes to quality the infer-

ence which the party who has made use of an extract from it wishes to

draw from it"; and, therefore, the law usually furnishes a mode by
which, when a part of an instrument has so been used, the production
of the whole of it may be compelled by the adverse party. It is the
case of a partial use of an instrument. Let me again read this lan-

guage of the Treaty: "If in the case submitted to the Arbitrators
either party shall have specified or alluded to any Keport or document
in its own exclusive possession, without annexing a copy, such party
shall be bound, if the other party thinks proper to apply for it, to fur-

nish, that i)arty with a copy thereof". That would enable either party,

as the members of the Tribunal will perceive, when he comes to make
up his counter case to put in the rest of the document of which his

adversary has made a partial use, in his counter case or such part of it

as he may suppose to favour his contention, and thus the whole docu-
ment, or all that is material in it, is placed before the court or tribunal.

Now the Tribunal will perceive the reason why this provision is

restricted to the instance where a party has specified or alluded to a
document in his case. It is to enable the other party to get the rest of

the document, to the end that he may put it in evidence when he comes
to make up his counter case. If the allusion is made in the counter
case there is no occasion for giving the other party the rest of the doc-

ument for he has no means then of putting it in evidence, for the prep-

aration of the counter case absolutely concludes all the means furnished

by this Treaty for the introduction of evidence before the Tribunal.

I think, therefore, it is quite plain from this explanation of the
axticle in question that the only instance to which it applies is where
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one party has made an allusion to a document, and (if wa interpret it

properly), that means where he has made a partial use of a documout
in his case; in that instaiice the other party is entitled to a copy of

the whole upon making a due demand for it.

Now let me call the attention of the Gentlemen of the Tribunal to

the other provision, quit« distinct in its character and designed to

answer a totally different purpose. "And either party may call upon
the other, through the Arbitrators, to produce the originals or certified

coi>ies of any papers adduced as evidence, giving in each instance

notice thereof within thirty days after delivery of the case; and the
origiiifil or copy so requested shall be delivered as soon as may be, and
witiiin a period not exceeding forty days after receijit of notice." I

will not stop at this moment to comment upon the rather clumsy fram-
ing of tliis provision. It was taken from a somewhat corresponding
provision in the treaty which constituted the Geneva Tribunal of
Arbitration ; and if there were any attempt to really enforce it, it would
be found perhaps somewhat difficult to construe its particular terms ; but
as to its spirit and purpose, its real object and meaning, I think that is

apparent upon the fa(!C of the provision,—" either party may call upon
tlu^ otliei', through the Arbitrators, to produce the originals or certitted

copies of any papers adduced as evidence". Now that refers to the
case where a paper is adduced in evidence—the whole of it. In such
case the other party, as is often the case in judicial proceedings, may
have some doubt as to the authenticity of the document,—he may have
doubts about that; and, if he has, it is fair that those doubts should be
satisfied, and this provision is one for the removing of such doubts. It

is an obligation on the party who puts a paper in evidence,—the whole
of a paper,—to furnish to the other party the original or a certified copy
of it to the end that the latter may be satisfied of its authenticity. That
is the provision.

Now does this case fall within the first of the categories mentioned?
Plainly it does not. There is no pretence here that there is any allu-

siou of any nature or descrijition by the Lnited States to this docu-
ment in its case. That is not pretended. The allusion, if it is made
anywhere or contained anywhere, is in the countrr case of the United
States; and that is a case not provided for by the terms of the Treaty,

—

not within its letter, and not, as I have endeavoured to explain to you,
within its spirit or purpose. That is the first difficulty, and it is an
insuperable one, in bringing this motion within the lirst clause of the
paragraj)!! in question.

But there is another difficulty. I have said that it is not alluded to
in <mr Case but in our Counter Case, if at all. But we have not alluded
to it there unless when, perchance, a document is mentioned in any way
or foi any puri)ose in a Counter Case, that is understood to be an " allu-

• sion". Her Majesty's Government in its original Case had alluded to

this Rei)ort, and had specified and had attempted to put in evidence a
certain part of it; and, of course, if it was a document in the exclusive
possession of Her Majesty's Government, there would then have been a
case in whicli the Goverimient of the United States might have made a
very effective demand for the production of the whole paper. Great
Britain alluded to it in her Case. Did the Governme'nt of the United
States allude to it at all! No; they commented upon this allusion to
the Beport by Great Britain. They made certain criticisms in refer-

ence to that allusion. Is that making an allusion to this Report in the
sense of that Treaty by the Government of the United States? It is

very plain that it is not. All that the United States did was to com-
B S, PT XI 2
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ment upon an allasion made by the Goveinment of Great Britain—that
in all. If a different inter])retiiti(>n couhl he put upon the tcrnm of the
Treaty, a party would be precluded from denying, (lualifyinj; or criticis

ing an asnertion of his adversary which contained an alluHion to a
Report without subjecting himself to the obligation to produce that
Report if it was in his exclusive possession; therefore 1 conceive it

quite plain that it does not come within the iirst clause.

It does not come within the second, certainly. It has been argued
by our learned friends on tlie other side, that tlie second bran(;h of the
clause of the treaty furnishes a means by which this Tribunal may be
supposed to be clothed with a certain general jurisdiction and authority
to coiupel the production of documentary, or other evidence, whenever
in its judgment it is necessary lor the purpose of determining tlie truth.

I have no desire whatever to restrict within narrow limits the authority
of this Tribunal, but we must regard the terms of this Treaty and we
must adhere substantially to those, otherwise we shall be very speedily
at sea and without a rudder or compass. It is, we are all aware, a
common incident of ordinary municipal Courts of Justice, that they
have an incidental power over the parties to the controversies which
are brought before them, to compel such parties from time to time to

do such acts and things in the way of furnishing evidence, copies of
papers, documents and so forth, as may be sujiposed to be necessary
to the administration of justice in the cases before them. In such
cases the parties are private individvals. The Tribunal before which
they appear represents, and is clothed with, the sovereign power of the
State and can do with them as it pleases. That is not the case here.

This Tribunal is one specially constituted and clothed with such
powers as are specially mentioned in the Treaty, and with no others.

The parties who appear before it are not private individuals subject to

its authority; they are themselves sovereign states which cannot be
compelled. You have no sherift' or other officer at your hand that can
compel the action of the parties which are before you, and therefore

this suggestion that there is a general jurisdiction in this Tribunal to

order the parties to do what it may be 8upj)osed proper to do is one
which I conceive has no just foundation, and one which cannot be
accepted in any degree without leading us into difficulties which it

would be impossible for us to find our way out of. We must look to

the Treaty for the powers of the Tribunal, and where the powers con-

tained by the Treaty stop, the powers of this Tribunal stop also. My
conclusion from this is that we must dispose of this demand, which is

now put upon the second branch of the article, according to the lan-

guage of the Treaty. I have already explained what seems to me to

be its plain and manifest purpose. It is to enable one party to call

upon the other party who has ])ut a paper in evidence to satisfy him
as to its authenticity by producing the original. We do not fall

within that category ; we have not put this Keport in evidence. We
have made no allusion to it even, and therefore the United States can-

not be called ui)on under that clause of the article to produce it.

Now, I have thought it proper to state my views in relation to this,

not because of the importance of this particular paper, but because it

is important that just views should be entertained of the powers of the
Tribunal at the very outset of its deliberations. Having said that, I

entirely concur with my learned friend that it is not worth while for the
United States to withhold this paper. It is not worth while. About
its weight, its importance in this controversy, commented upon to some
extent by our learned friends on the other side, I will say nothing. If

a
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it happens to get before this Tribniinl, it will be subject to our comments
and our criticism; ami we are (|uite pn'parcd to make them. We do
not <-oiiceive it to be worth while to withhold this papeK, and give any
sort of occasion or foundatitm tor a remark to be made imw and repeated

hereafter, that here is some very ini])ortant document full of convincing

evidence, if the United States only chose to let it come out. Wo prefer

to waive it, and to remove the occasion for all such discussion as that

by i)utting the document before this Tribunal. As to whether the Tri-

bunal has the power to look into it, tliat is a (piestion for the Tribunal

itself to decide; and that question has quite extended considerations,

which I will not now anticipate, but whi»!h will be brought forward

speedily in the course of the motions which it has become the duty of

the Agent of the I'nitcd States to make; and, with these observations,

1 will defer any other rciiuirks until those .^lotions are brought on.

The rKKsiUKNT. We ask you to put into writing the purport of your
reply, as we asked the liritish Government to state on i)aper their

JMotion. So will you be so kind as to put on paper the substance of

your reply.

Mr. Cauteb.—Does the President mean by that the substance of the

argument?
Tlic PuKSiDENT.—No, the substance of the reply.

Mr. PiiELi'S.—That shall be done.
The i'UEsiDENT.—If you will kindly give it to us categorically, we

shall see exactly what are the two contending Motions.
Sir Charles IU .ssell.—Sir, I should have thought that thisdiscus-

sion might iiave been a Jiiuch briefer one after the statement nuide by
my learned triend, Mr. I'hclps, in his very clear argument. His jjosi-

tious were two. lie lirst contended that the Agent the United States

was,justified in withholding the production of this document, and upon
grounds which would put it out of the power of this Tribunal to order
its production. That was his tirst position. His second position was
that he was willing to waive any objection and to allow the document
to go before the Tribunal, leaving the Tribunal to attach such weight to
it as upon its examination they sliould judge it to deserve. If the mat-
ter had rested there, I should have been (piite content not to have
troubled the Tribunal with any reply at all. But my learned friends
have thought it right, and it would not be becoming in me to suggest
that therein they were wrong, to branch out into a number of collateral

toi)ic8, which I respectfully submit are not germane to the particular
point which is now before this Tribunal. But before I say a word or
two about those topics, I should like to be i)erraitted respectfully to
observe upcm a view of this position suggested by a question addressed
by one of the Tribunal to the Counsel when arguing the case of the
United States, namely, the question whether it was competent for Coun-
sel by agreement at this stage to bring in any fresh evidence. That
was tlie purport of the question. Now, as that question, as I conceive,
involves a mistake of fact, I wish to remind the Tribunal again how
this matter of the Keport of Mr. H. W. Elliott in fact stands in rela-

tion to the evidence already adduced. This is not, as seems to have
been suggested or sui)posed, tlie first Introduction as evidence of the
Keport of Mr. Elliott at all. The Report of Mr. Elliott is already legiti-

mately in evidence in the original Case on behalf of Her Majesty's
Government. In the Appendix to that Case,— 1 )i:ive given the Tribu-
nal already the reference—Volume 3, page 53,—this Report is referred
to, and, therefore, is in evidence,—to use the words of the Member of
the Tribunal, is already "adduced in evidence" as part of the case on
behalf of Her Majesty's Government.
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Mr. Justice Haklan.—Have yon got tbe page of the case of the
British Ooverniiu'iit which refers to tliat Appendix

f

Sir Cfables ItussKLL.— I do not know that there is a reference in
the case lo tlie particular page.

Mr. Justice Hablam.—I suppose it comes in under the general evi-
dence tiled with the case.

Sir CiiAiiLES KuHSKLL.—In the Appendix, yes. That is the way,
Sir, in whi4;h it conies in, and on that page there is given, first of ail,

what pur|)orts to he a portion of a leader, a newspaper article, copied
from the Journal to which 1 have referred, the Cleveland Journal; and
then follows what purports to be a part of Mr. Elliott's Report.
Mr. Carter.—Mr. Attorney, will you give me the place where, as you

say, the Report is itself put in evidence—adduced in evidence!
Sir Cuarles Russell.—My learned friend did not hear my answer

correctly.

Mr. Carter.—I am afraid not;

Sir Charles Russell.—There is no special reference in the case to
this any more than there is a special reference to the hundred and one
documents which are referred to here, but all of the documents in the
A])pendix are put forward as proof in support of the case on behalt of
the (^ueen. Now, that being so, we have a further step to shew, that
it is adduced in evidence,—imperfectly adduced because we have not
thc! original document,—in part produced be(!ause we have not the whole
document. It is further referred to in the British Commissioners' Report
at piige 77.

Senator Morgan.—The original Report or the supplemental Re rtt

Sir Charles Russell.—The original Report. We have not yei ^ot.

Sir, to the question ot the supplemental Report of the British Commis-
sioners, which is a distinct subject which my learned friends on the
other side have given us notice they intend to bring before this Tribu-
nal and seek to exclude.

Senator Morgan.—I have not read that paper, and therefore I made
the eiKpiiry.

Sir Charles Russell.—I am speaking. Sir, of the original report,

and I wish to remind the Arbitrators how this matter stood. I do not
want to anticipate the subject of a later motion at all—that would be
irregular, but it was the view Her Majesty's Government took rightly
or wrongly (that we shall consider hereafter) that anything which bore
upon the question of regulations ought not to form part of the original

Case on behalf of Her Majesty at all. It is enough to say that the advis-

ers of the United States took a different view, and in obedience and in

deference to their view and expressed desire we furnished them with, as
part of our original Case, that report of the British Commissioners, and
as the Agent of the United States and as my learned friends will recol-

lect that was the subject matter of diplomatic correspondence which is

set out in the documents, the result of which, shortly, was that the
Government of the Queen standing by the view which they took of what
the Treaty contemplated, said they did not regard the Commissioners'
report as properly part of the original Case at all. The United States
insisted upon the opposite view, and in order to remove what was a
cause of friction in the preparation for coming before this Tribunal, the
Government of the Queen agreed to furnish then and there a copy of
the British Commissioners' report, which had been prepared long before:

and that was accepted by the Agent of the United States and agreed
by the Agent of the United States to be considered as part of the

original Case. We have, therefore, in that Commissioners' report,
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njrnin, not one, but several, leferences to the report in question, Mr.

Eiliott'H report. And tben we come to the Counter Caseot the United

States, and I do not think, with great deference to tlie ability and

ingenuity of my learned friends, tlnit they have made even an attempt

to answer the aruunu'iit wliich we luive fouiuled upon tlieir own refer-

ence in tlieir own Counter Case to this report, beeause if 'hey had «!on

tented themselves with saying nothing about it, or with making a pass-

ing reference to it without challenging its authenticity, we should have

been perhaps in a somewhat different imsition from that in which we
now stand. But a report can be referred to for one of two purposes.

—

It can be referred to as affirmative and positive evidence in 8upp(>rt of

a particular view, or views. 1 conceive this point to be imjiortant. A
report nmy be referred to and insisted upon for either of two fuirposes,

either for the positive purpose, the affirmative purpose, of supporting a

particular view, or for the negative purpose of saying that that report

does not contain something tliat it is alleged that it does contain. It is

the latter reference, and the latter use of that report, which the United

States rei)resentatives make in their Counter Case, because, not content

themselves with what my friend Mr. Carter has been pleased to call an
allusion merely to our allusion to the re|K)rt, they challenge the authen-

ticity and the reliability of our statement in evitlence in that report, and
say that that which we say is part of the report is not part of the report

at all; and therefore theyare relying negatively in relation to that report

upon the statement t}\«t it contains nothing of the kind which we allege

in one respect it does contain.

Therefore it seems to me that that is an additional and a strong reason

why the whole document should be referred to. Whether adduced for

the purp( 08 of affirmative or negative juoof, in either case the docu-

ment itself, when its authenticity is challenged, must and ought to be
produced.
Mow so far I have been a little led to say what I should not have felt

called upon to say, because I wished to recall to the mind of each member
of the Tribunal what is the exact state of facts in relation to the reler-

ence to this report.

Now I come a little more closely to the matter. I agree most cor-

diiiUy with one observation of my learned friend, Mr. Carter, thsit the
framing of this Article IV—and I think he might even have exteiuled
his statement—is of an exceedingly clunisy character. It is not such a
document as he would have settled, I think. It is not, probably, such
a document as we should have settled ; but here it is. I do not suggest,
as my learned friends seem to think I have suggested, that this Tribu-
nal can go outside the terms of this Treaty so as to take upon itself

powers and jurisdiction that the Treaty does not give it. Nothing of
the kind. No such idja is in my mind, nor did I intend to suggest any
such idea to this Tribunal; but when you come to matters which are
within the jurisdiction and authority of the "^'^ribunal, then I say that
neither this Treaty, nor any Treaty, nor any agi eement of reference that
ever was framed, does in its minute details meet with every considera-
tion that may arise; and that within the fair terms of the Treaty itself,

and within the lines ofjurisdiction given by the Treaty, it is, as to mat-
ters of mere detail, and matters of mere procedure, entirely withiii the
competence of this Tribunal to express its opinion as to what should or
should not be done. But I do not really feel that after the statement
of my learned friend, Mr. Phelps, I am called upon very much more to
argue that matter. I cannot conceive that when the representatives of
the United States on the one hand profess their willingness to produce
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the autlieiitic doiminotit, wliicli is already in evidence in the way that I

have pointed out. and when tiie counsel representinp: the Government
of the Queen join in tlierefinest for its production, tiiere can enter into

the mind of any member of tliis Tribunal the least doul)t as to the per-

fect authority of this Tribunal to take that document, to consider it,

and to attribute to it such weight as the document itself may properly
have attributed to it.

My learned friend, JNIr. Carter, made some reference to that report,

which 1 would respectfully suggest to this Tribunal was a reference he
was hardly entitled to make. He says that 1 relied upon the value of

the document. 1 did to this extent—to this extent only. I do not know
what is in the document, but I did say that from whatever point of view
it was to be looked at, it was impossible not to attribute importance to

a dcxfunient which was made by a Commissioner specially authorized by
an Act of Congress to make the report in question upon the very subject
of seal life which enters so largely into the present controversy; and
when n»y learned frie) -', INIr. Carter, suggests hypothetical reasons why
that report has not been published, when he suggests that it may not
have been published because it may have been considered unworthy of
credit, that it may not have been published because it may not have been
thought worth publishing—ifmy learned friend may suggest hypotheses
of that kind, I suppose I may equally suggest a perhaps more natural
reason—that it was not published because it was not considered favor-

able to the view for which it was originally designed. But whether that
view, or my learned friends' hypotheses be the correct one is not the
point we are now considering.

Senator Mokc^an.—1 understand that report was made sometime
before any negotiations—at least before the negotiations had taken
8hai)e for the Treaty.

Sir Charles Kussell.—I am sorry to say, Sir, that again that is an
inaccuracy in ftict. I want to explain, and it is the last matter that 1

desire to explain, what the exact position of events, in the order of time,

was. The controversy which has resulted in the establishment of this

Tribunal began as early as 188G-1887; was going on through 1888, 1889,
181)0; and it was not until theoth April, 1890, that Congress passed an
Act under whicih Mr. Commissioner Elliott was appointed to report upon
this very subject matter of seal life.

Senator JMouGAN.—I should like tc enquire what is the date of Mr.
Elliott's report.

Sir Chakles Russell.—It is somewhere between April of 1890, and
December of 1890—between those dates.

Senator MoROAN.—October, 1890.

Sir Charles Kussell.—I believe the l?**" of Novemb<;i, 1890, and,
therefore, 1 think we may well be excused for urging the desirability of
this report being forthcoming, when it was a roi)()rt directed to the sub-
ject matter of this controveisy: and when tlie enquiry preparatory to

that report was entrusted to a person .as to whom the highest character
was given by those charged with most responsible positions as repre-

senting the executive government of t!ie United States.

I do not think Sir, that there is anything further that I have to trouble
the Tribunal w 1th. I have already, in my original statement, put before
the Tribunal my construction of tlie two clauses of Article IV, which are
in question; and I do not desire to repeat myself. As I have said, I

should not have been led into these collateral observations had it not
be»^n that I have been tempted, I am afraid, to do so, by the observations
which have been made by my learned friends. I am content to rest the

•I
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matter where my frioiul Mr. Plielps left it very early in the eourse of his

argumeiit, iia-nely, that the document shall be forthcoming, that the

Tribunal shall for itselfjudge of its character; but I wish again emphat-
ically to say that this is not an attempt to introduce evidence not already
in the Case. The report is in evidence : imperfectly referred to, I admit,

because we had not the original document; and this application, to put
it i»lainly and shortly, is simply that there shsill be in its best and most
authentic; form before this Tribunal that report which is already, but, I

admit, inii)erfectly, adduced as evidence in the case.

Mr. I'liELPS,— in compliance with the request of the President, I have
reduced into writing the reply of the United States to this Motion, a
copy of which will be furnished to the Secretary before the adjournment
of the Court. With the permission of the Tribunal, I will read it.

—

"The United States Government denies that Her Majesty's Government
is entitled, under tlie provisions of the Treaty, to any order by the Tri-

bunal for the production of the document specified in the motion, as a
matter of right. The United States Government, however, is willing

to waive (so far as it is concerned) its right of objection, and to furnish

to the Agent of Her Majesty's Government a copy of the document
referred to, for such use as evidence as the Tribunal may deem proper
to allow. Not conceding, however, in so doing, that either party at this
or any subsequent stage of the proceedings has a right to introduce any
further evidence whatever, upon any subject whatever, connected with
the controversy. And further stipulating that if the document referred
to in this motion shall be used in evidence at all, it shall be open to the
use of both parties equayiy in all its points."

Sir Charles Russell.—Oh ! clearly, that follows.

The Tribunal then adjourned for a short time.

Sir Charles Kussell.—Perhai)s, as the Counsel for the United
States have read their answer to the motion, I ought to read to the
Tribunal the form of the order which 1 propose the Tribunal shall make.
The I'UKSIUENT.—Will you be kind enough to read it?

Sir Chaui es Kussell.—Yes, Sir. "That the Agent of the United
States be called ujioii by the Tribunal to jiroduce the original, or a cer-

tified copy, of the Report made by Henry W. Elliott on the subject of
fur-seals, jjursuant lo Act of Congress 1890".

Mr. Justice Harlan.—You had better give the date of the report, if

yon can, in that motion.
Sir KicuAFD Weuster.—The 17th of November 1890.

Sir Charles Russell.—We are not sure that is the date, however.
Lord Hannen.—Sir Charles, is that the form of the order which you

asked for?

Sir Charles Russell.—That is the form of order which I at present
ask for.

Lord Hannen.—Precisely; I thought so.

Mr. Phklps.—We did not understand, Mr. President, that this
motion would be the subject of any order by the Tribuual upou the
party to produce this document. We understood that we produced it

by consent and furnished it to the Agent of Her Britannic Majesty's
Government, and that the Tribunal would make such order in respect
to its re(!eption as it might deem proper. To produce this under an
order of the Tribunal would carry the idea that they were entitled to
an order for the production of the document, which we do not concede,
by any means.

Sir (Jharles Russell.—The matter stands in this way, if I may say
so : We respectfully call for the order. My learned friend answers that
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by saying: ''We say the Tribunal has no authority to make the ordor,

but we waive any objection of tliat kind and ])rodu<'e it." We are
merely lighting about words, 1 think, and not about subtstanoe.

The President.—Practically both ])artie8 are agreed; and the Tri-

bunal in consequence directs that the document be regnrded as before
the Tribunal, to be made such use of as the Tribunal shall see lit.

I\Ir. PiiKLPS.—Yes.
jNIr. Foster.—Mr. President and Gentlemen of the Tribunal, I desire

to submit the following motions, which I understand, by cons^ent of
counsel, are to be considered together. I will read them first for the
information of the Tribunal and of Counsel:

Tlie A]KCMit of the United States desires to bring to the attention of the Tribunal of
Arbitration.

Sir Charles Eussell.—I beg pardon, a moment; but I would
resjtcctfnlly suggest as a matter of Ihe order of procedure.—1 am sure
that Mr. Foster will not understand that I make any personal objec;-

tion—that this matter is in the hands (tf Counsel and it is Counsel who
make motions. My learned friends, Mr. Pheli)s and Mr. Carter, are, I

submit, the persons to bring this matter under the notice of the Tri-

bunal.
The President.—We believe that is a matter to be decided between

the Agents tliemselves, and their Counsel. Have not the Agents
agreed upon the mode of jn'oceeding before the Tribunal? You know
you both represent your (iovernments.

Mr. TurPER.—There has been, so far as I am concerned, Mr. Presi-

dent, no understanding or agreement on that point; but I took it for

granted that as I ai)i»ear here to obey the orders of the Tribunal and
re]>resent Her ihitannic IMajesty as Agent, and ai)])ear with Counsel,
that the argument of all questions coining to the attention of the Tri-

bunal should be in the hands of Counsel; and with that I ^as per^on
ally most content. 1 supposed, of course, that the Agent of the other
side occui)ied a similar position.

The President.—You know the othcial representatives of both Gov-
ernments are their Agents; the Tribunal knows no other official repre-

sentatives but the Agents. The Counsel act as Counsel of the (lovern-

uient with the Agents. But you must agree between yourselves how you
wish to proceed.

Mr. Phelps.—General Foster was only about to read the motions.

He was not intending to address the Tribunal in support of them.
Mr. Foster.—Mr. President, before you announce your decision I

desire to make a statement. 1 fully concur witL the President of the
Tribunal as to my duties. I ai)i)ear liere to present a motion on behalf
of the Government of the United States. When 1 have presented that
motion, it will be the pleasure of the counsel of tlie United States to

argue that motion. In the proper discharge of my duty, I rise for the
purpose of reading and laying before this Tribunal a motion.
The President.—I must ask you whether you protest against that

mode of proceeding? (Addressing British Counsel).
Sir Charles Ritssell.—No, sir; I do not wish to do that at all. I

merely interposed because I thought Mr. Foster was under the impres-

sion that he thought it was necessary he should introduce it in this way,
and we did not <',onceive it to be so. The matter is in the hands of

Counsel who are by the fifth article orally to conduct the argument.
This is really part of the argument in 8ui)port of a particular motion.
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know

that

The Pkesident.—"We will not reoofjnize the Agents as arffninjj the

matttr. We recognize them as lepresentinji; the Goveiniueut. Coun-

sel will argue the matter and we will dispose of it.

Sir Charles Russell.—We have uo objection to that.

Mr. I'OSTER.—1 proceed:

The Agf'iit of the United States dosires to bring to the attention of the Tribnnal

of Arliiiriition the fact thiit he has been informed by tlie Aj^ent of Her Britannic

Majesty, in a note <lated March 25th nltiiuo, that he has sent to each of the mcnibers
of tlie I'rilmnal copies in duplicate of the Supplementary Report of the British Com-
missioners appointed to imiuire into seal life in Hehrin;? Sea.

Tlie Agent of the United States, in view of this information, moves this Honor-
able Trildiiial that the docnnient referred to be dismissed from consideration, and be
returned to Her Majesty's Agent on the ground that it is submitted at a time and in

a manner not allowed bj the Treaty.

I follow that with a second motion for the information of the Tribunal

:

The .^}(ont of the United States moves this Honorable Tribunal to dismiss from the
Arl)itration so much of the demand of the Gfovernnieut of Great Britain as relates to

the sum stated upon page 315 of the Counter Case of said GovernniLMit to have been
incurred on account of exjjenseB in connection with proceedings before the Supreme
Court of the United States;
And, also, to dismiss Irom the Arbitration the claim and request of the name Gov-

ernment, mentioned on said page 315, that the Arbitrators tind what catch or catches
miglit have been taken by pelagic sealers in Beliring Sea without undue dinauution
of the seal herd during the pendency of this Arbitration

;

And, further, to dismiss from the Arbitration the claim of the same Government,
mentioned on the said page 315, to show payments by it to the Canadian owners of
sealing vessels;

A nd that all ))roofs or evidence relating to the foregoing claims or matters, or either
of them, be stricken from the British ConnterCase, and in particular those found on
pages il5 to 'J'Jli inclusive, of Volume II of the Appendix to said Counter Case.
The ground of the foregoing motion or motions is that the claims and matters afore-

said are, and each of them is, presented for the first time in the Counter Case of the
Government of Great Britain, and that they are rot nor is either of them, y)ertinent

or relevant by way of reply to the Case of the United States, or to anything con-
tained therein, except so far as the same mpy tend to support claims for claiuages dis-

tin( tly made in the original Case of the Government of (ireat Britain, and that so far
as they come under that head the matters are irregular aa being cumulative only.

I have copies of these motions sufficient to supply the Arbitrators and
Counsel of the British Government. I will place them in the hands of
the Secretary.
The President.—The Tribunal will be ready to hear the first motion

of the United States immediately argued; but the Tribunal must reserve
for a later stage of the proceedings the argument upon tlie second
motion, which we do not consider as relevant in the present stage of
our proceedings. If the Counsel of the United States wish to 8i)eak
upon the first motion, we will ask you to restrict your argument to this
first motion. I mean the motion which relates to the Supplementary
Kei)ort presented by the British Government.
Mr. Phelps.—The reading, Sir, of the motion to which the President

has just alluded, and to which, of ctmrse, with great deference to the
intimation of the Tribunal, I shall at this time confine myself, has dis-

closed to the Tribunal that it is in itself a motion of very considerable
importance, and that it is of still greater impoi tance in the effect of the
questions to which it gives rise upon other evidence and other parts of
the Case that will be found to be extremely material.

Since the last meeting of the Tribunal, when the written arguments
were submitted, and when the case, so far as the hearing of it is con-
cerned, would have been at tin end, if the counsel on either side had not
desired an oral argument, or if the Tribunal had not directed it, becjiuse,
as the Tribunal has perceived, the oial argument is not required by the
Treaty

J
it is a privilege accorded to the counsel on either sidej it is a
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rijilit reserved to the Tribunal to direct it, if in tlieir jndgment it should
become material. Since then, the Case, so far as the requirements of
the Treaty are concerned, was completed, and would have beeu linnlly

submitted, the Affcnt of Her Britannic Majesty's Government has laid

before the Arbitrators, and furnished to us, a printed copy of a new
documtnt, which we have not examined, purporting to be a supple-
mental report of the Commissioners appointed on the part of Great
liritain under the provisions of this Treaty. I cannot doubt that this

stoj) was taken under the advice of my friends upon the other side, in

tiie belief tiiat it was in the exercise of a right. The existence of such
a right is the serious question which this motion presents.

In tiie first place. I desire to call your attention to the provision in

the Treaty under which the report of tliese Commissioners comes at any
time or in any event before tlie Tribunal. It is to be found in Article
IX. I may usefully read the whole article:

The High Contracting Parties have agreed to appoint two Conimissionors on the
part, of each <;overnnient to make the joint investigation and report contemplated
in tiie prccedinj; Article VII, and to include the terms of 8ai<l agreement in the
]»resent Convention, to the end that the Joint and several reports and reronnnenda-
tions of said Commissioners may be in due form t ibmitted to the Arbitrators, should
the contingency therefor arise, the 8ai<l agreemeur., is accordingly herein inchnled,
as ff>]lows:

Plach (iovernmcnt shall appoint two Commissioners to investigiite conjointly with
the Commissioners of th<! other Governnu'ut all the facts having relation to seal life

in liehrings Sea, and the measures necessary for its proper protection and preser-
vation.
The four Commissioners shall, so far as they may be able to agree, make a joint

report to each of the two Governments, and they shall also report, either jointly or
severally, to each Government on any points upon which they may be unable to

agree.
These reports shall not be made public until they shall be submitted to the Arbi-

trators, or XX it shall appear that the contingency of their being used by the Arbi-
trators cannot arise.

I will now read Section 7 of the Treaty referred to in Article IX:

If the determination of the foregoing questions

the five questions propounded in the jireceding Article.

If the determination of the foregoing questions as to the exclusive jurisdiction of
the United States shall leave the subject in such position that the concurrence of
Great Britjiin is necessary to the establishment of Regulations for the proper pro-
tection and preservation of the fur-seal in, or habitually resorting to, the Behriug's
Sea, tlie Arl)itrator8 shall then determine what concurrent Regulations outside the
jurisdictional limits of the respective Governments are necessary, and over what
waters such Regulations should extend; .and to aid them in that determination the
report of a Joint Commission to be ap])ointed by the respective Governments shall

be laid before them, with such other evidence as either Government may submit.

It will be perceived that the Treaty provides, in the first place, for

the ai)p<)intinent of a Joint Commission, in the hope— F am justified in

saying certainly, so far as the Government of the United States is con-
cerned, and I doubt not, so far as Her Msijesty's Government is

concerned—in the hope and confident belief tliat such a conclusion
would be reached by that Commission as should obviate the necessity

of any further controversy, negotiation or arbitration. If the Commis-
sioners had been fortunate enougli to agree, such would un<iuestionably

have been the result; but it is provided—and we shall have occasion
in the course of this discussion to point out how these provisions origi-

nated in the negotiation,—I am dealing with them now only as they
find i)lace in the Treaty—it was provided that if this Commission should
fail to agree upon such Regulations as the Government should be will-

ing to adopt, then the Arbitration which is now in progress became
necessary, which otherwise never would have taken place; and in that
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event, one of tbe questions to be submitted to the Tribunal, in tbe con-

tingency tliat certain questions, certain claims of right on the part of

the United States Government should not be 8upi)orted, was what
Regulations should be prescribed by this Tribunal for the concurrence

of the two Governments, for the object which both had in view in all

these negotiations, in all these proceedings, from beginning to end

—

the protection and preservation of the seal race in the liehring Sea
and the North Pacilic.

Now, tlie reports thus provided to be laid before the Tribunal if that

question should engage their attention, are made evidence. They are

made evidence irresi)ective of the character of their contents. It i?

beyond question that whatever these Commissioners chose to embody
in the report, their opinions, their information, their conjectures—all

become evidence for what they may be thought to be worth in the
estimation of the Tribunal, but not to be rejected. It is not open to

either party to say in respect to the contents of these reports, "This
passage is hearsay; that is conjecture; the third is opinion ; the fourth

is vague and general information, and therefore it does not constitute

legal evidence, and must be discarded in the consideration of the case ".

We cannot say that, because the Treaty which provides for the appoint-

ment of these Commissioners, which provides to them certain oppor-
tunities for informing themselves makes their report evidence; not
conclusive evidence, not in all parts of it equally forcible evidence, but
evidence tliat is to be admitted.

It will be perceived, therefore, that the evidence afforded by the
reports of these Commissioners on both sides—and these observations
apply equally to both sides—have an unusual character; that is to say,

much of their contents, which if it were undertaken to be put into the
Case through the moutli of any other witness might be properly objected
to as not evidence, is made evidence here. And it will be seen, further-

more, that unquestionably it was the expectation of the Treaty that
the reports of the Commissioners on both sides would engage tlie

serious consideration of the Tribunal. It is made not only evidence to

a larger extent than other evidence could be; it is placed upon some-
what a higher plane than any other evidence would be, so far as the
authors of it are concerned.
Now these Commissioners failed to agree, except to a limited extent,

there was a Joint Report to a small, but in our judgment, to a very
important, extent, which was laid before the Governments, and has
already undoubtedly attracted the attention of the members of the
Tribunal. But on many jwiuts of great importance they failed to
agree; and the consequence was that under the provision of the
Treaty, separate reports were made by the British Commissioners to
their Government, and by the American Commissioners to theirs; and
those reports have found their way, properly enough, into the Case, .and
they are already before the Tribunal for such consideration as they may
be thouglit to be entitled to.

After this Case is closed, after all the successive steps which the
Treaty provided lor have been taken, after the Case and the Counter
Case and the written argument have all been submitted; after the
Case has come to an end, except so far as the decision and award of
the Tribunal -is concerned, unless one or more of the parties, or the
Tribunal itself should avail of the right under the Treaty to have an
oral argument, we are presented with a printed volume, purporting to
be, as of course it is, a supplemental report of the British Comiuis-
Biouers. Now, what is that? As I have said, we have declined to
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exainiiiP it or to receive it. I cannot speak of its contents, therefore, in
particular. It is a body, uncpu'stionably, of facts, statements, allega-

tions and matter which becomes evidence; which the Tribunal must
treat, if they receive it at all, as evidence; which may be, and we are
bound to presume if our learried friends ' are to put it in at tliis stage,
is very important evidence. It may be, for all we know, the evidence
that nia,\ determine the conflicting points in this case. It may be the
evidence that shall bring you to a conclusion upon this, that and the
other im|)ortant question in dispute; the new evidence contained in

the supplementary report may settle these questions and bring us to a
decision that, without it, we should not liave.

Now then, wiuit is the exact proposal? Without yet looking into
the letter or the spirit of this Treaty, what is the exact proposal that
is involved by the offer of this evidence at this time? It is that there
shall be put into the case, not only subject to the consideration of the
Tribunal, but commended by the terms of the Treaty to the especial

consi<leration of the Tribunal, a new and imimrtant body of testimony,
similar, I presume we have a right to su])pose, to their i)revious report.

Can we reply to it? Can we contradict it, exi)lain it, imjjeach it,

modify it? The door is absolutely close<l. It is not in the power of the
liibunal to permit any such reply. It is not in our power to make it,

if the Tribunal should undertake to give us the opportunity.
The evidence upon this subject is at the ends of the earth. Tt is in

Alaska and British Columbia and California and Asia. It is all over
the world. It is utterly impossible for us to attempt at this day to

introduce anj evidence in reply to this document; and it is ecjually

impossible for the Tribunal, who are called upon by the Treaty, if pos-

sible, to determine this Case within three mouths from the time of its

submission, to afford us the opportunity.
The result is that if our learned friends are right in supposing that

they are entitled to put in this evidence at this time, a mass of evidence
goes into the Case without the possibility of reply, pre^' imably of the
highest importance. Xow, I shall be glad to know if in the proceedings
of any tribunal that ever sat judi(!ially forany purpose, since the princi-

ples of justice came to be known, any such proceeding was permitted,
as that a party shall have his cause decided upon the determination of
a question of fact, based upon evidence that he never saw and never
had an opportunity to reply to? Is it possible to carry this question
another step unless it is found that the Government of the United States
has been foolish enough to have brought itself by a distinct agreement
into such an extraordinary ])osition as that? An arbitration to settle

facts that are in grave disjjute, and must be determined upon evidence.

On what evidence? Evidence ex parte, evidence that the party against
whom it was produced was never confronted with and never had an
opportunity to answer, evidence that, so far as the Tribunal knows,
may be true or nuiy be subject to complete coutradicttion.

iS'ow, let us look at the i)rovisions of this Treaty aiul see upon what
grouTid it has been claimed by the learned Counsel or may possibly be
claimed by any Counsel, that this state of things shall be brought to

pass. It will be seen in the first i)lace, that so far from this Treaty in

any of its parts, or in any of the spirit that is to be derived from any of

its parts, contemi)lating such a result, or leaving it open to infer-

ence that there may be such a result, it is sedulously excluded. It is

provided in the 3"^"* Article. " The printed Case of each of the two par-

ties, accompanied by the documents, the oflicial correspondence, and
other evidence on which each relies, shall be delivered in duplicate to
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each of the Arbitrators and to the Agfeiit of the other ])arty as soon as

may be after the appointment of the members of the Tribunal, but within

a period not exceeding four months from the date of the exchange of the

ratitlcations of this Treaty ". That is tlie first stej), that as soon as pos-

sible, and not hiter than four months from tlie ratification of the Treaty,

the Case, the documents, the allegations, the proofs which each ])arty

relies upon shall be not merely laid before the Arbitrators but shall be
furnished to the other party.

Senator Morgan.—" Printed".

Mr. I'HELPS.—Printed, and laid before the other party. For what
purpose? To give the other party that opportunity of reply without
which no administration ofjustice can take place, or ever undertook to

take ])lace. That is what it is for. The next, Article 4, provides that
" Within three months after the delivery on both sides of the printed

Case, either party may, in like manner, deliver in duplicate to each of

the said Arbitrators, and to the Agent of the other party, a Counter
Case, and additional docunients, correspondence, and evidence, in reply

to the Case, documents, correspondence, and evidence so presented by
the other party ". There is the o|)portuiiity on each side for a complete
reply to the evidence contained in the iniuted Csise previously delivered.

Then it is provided in the next clause,—I need not read it in extenso—
that if either party finds that time too short to complete his reply, he
may give notice within a certain time, and an additional ])eriod of sixty

days beyond the three months is allowed him. So sedulous is the
Treaty in resjtect to giving this complete opportunity of reply, that, in

addition to the three months allowed primarily, it is at the option of
either party to require two months longer.

Then follows the provision that was under discussion this morning,
by which it was caiel'ully provided that, if any documents were alluded
to or specified on either side in support of their case, on demand of the
other side they should be forthcoming, and that if any document was
j)ut in evidence, the other side might demand a sight of the original or
a certified copy if he questioned its authenticity. And I ajn reminded
that in pursuance of this provision, Her Majesty's Government did ask
for the extension of sixty days for the completion of their Counter Case
which was, of course, accorded. It was a matter of right. Tiien Arti-
cle 5: '^ It shall be the duty of the Agent of each i)arty, within one
month after the expiration of the time limited for delivery of the Counter
Case on both sides, to deliver in dupli(!ate to each of the said Arbitra-
tors and to the Agent of the other party a printed argument shewing
the ])ointa and referring to the evidence up<m which his Government
relies. Either party may also support the same before the Arbitrators
by oral argument of Counsel; and the Arbitrators nuiy, if they desire
further elucidation with regard to any point, require a written or
printed statement or argument, or oral argument by Counsel, upon it."

Those are the successive steps by which the case is to be brought
before the Tribunal; first by the Case, second, by the Counter ci.se or
reply, third, by the written argument, fourth, if it is desired by the
parties or the Tribunal, by the oral argument.
Now let me remark again, as I had occasion to remark this morning,

there is no line in this Treaty which professes to confer upon the Tri-
bunal any authority over this system of procedure except to enforce it

as it reads. It is not allowed to the Tribunal to say that, though the
Case is required to be filed within four months, it may be filed within
six. It is not allowed to the Tribunal to say that the Counter Case, if

not filed within five months, may be filed in seven, or that the written
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argument provided for may be furnished two or three months after the
Case. All that discretion, as everybody knows, does attend the juris-

diction of any established judicial Tribunal having- general judicial
powers. But in this case these two countries having constituted a
special Tribunal for the decision of this special Case alone, have thought
proper to not merely constitute the Tribunal, but to define and limit

and luescribe with the utntost particularity all the steps of its procedure.
Then, recurring to Article 7, it has been said on the part of Her

Majesty's Government, because as we shall see, this subject has been
the occasion of correspondence, it has been assumed that the question
of regulations submitted to the Tribunal was not to be taken up or

entered upon until the hearing upon the previous questions in the Case
had been completed .and the decision of the Arbitrators announced;
that is to say, that the Treaty provides for special separate arbitrations
by the same Tribunal. That the Case is to be completed, argued and
submitted upon the live i)reviou8 questions, that a decision is to be
reached and au award is to be made, and then if thai award should be
one way, that a new hearing upon new evidence, upon new argument
was to take place on question six. Well, passing for this moment, the
question whether there should be a separate hearing, which we alto-

gether deny as a construction of the Treaty, the enquiry is, upon what
evidence are you to enter upon the question of the liegulations, if you
ever do enter upon it—not at what time, not upon what oral .argument,
but ui)on what evidence are you to enter upon a question which depends
exclusively upon evidence and proof?
Other questions in this case involve important considerations of law,

an<l some of them possibly are purely questions of law. The (pK'stion

of Kegulations, if the Tribunal should ever reach the determination of

it, is purely a question of evidence submitted to a Tribunal who are not
chosen for their familiarity with the facts upon which it depends, who
from the very nature of their high position and employment must be
absolutely ignorant on the whole subject till they are enlightened by
evidence. What Member of the Tribunal, what gentleman who «ouId
even have been thought of as a proper Member of it is expected to

understand the business of seal life and seal killing and seal breeding,
and all its incidents that now encumber this case to such au extent that
one can never be sure that he has mastered it?

"The Arbitrators shall then determine what concurrent Kegulations
outside the juJsdictional limits of the respective Governments are nec-

essary, and over what waters such liegulations should extend, and to aid

them in tliat determination the report of a Joint Commission to be
api)ointed by the respective Governments shall be laid before them, with
such other evidence as either Government may submit." What other
evidence? How taken? When? How replied to? How brought before

the Tribunal ? The Treaty is absolutely silent, unless it is the evidence
which in the Articles I have already read is provided for, to be set forth

in the Case and the Counter case, and to be dealt with in the Argument.
While the Tribunal is invested with no power to take testimony, or to

order the taking of testimony, or to fix a limit of time within which it

should be taken, or the manner in which it should be tnade known to

the other side—while there is absolutely no suggestion of such a provi-

sion, nor the conferring of any general jurisdiction that would include

it, still it is spoken of as "such other evidence '. Why it is the irre-

sistible conclusion from the readir.g of this Treaty, taking it upon those
common rules of construction that regard in the first ])lace the object in

view, and secondly, the context of the whole instrument and not detached
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words wliich standing by themselves may be consistent or inconsistent

witli one construction or the other. If the words are not decisive in

their meaninp, if they are not conclusive, if tliey are open to interpre-

tation the resort is to the context of the Treaty, and tiie object and
situation of the parties, as throwing the best light upon the meaning of

the terms.
Tlierefore passing altogether the question of when the Tribunal is to

liear argument upon this question, what evidence are they to consider

when they do undertake to determine it. That is made perfectly clear

when we tind that no evidence can come before it in any way that the

Treaty provides or in any wtiy that the Treaty authorises the Tribunal

to provide, excei)t in tlie Case and the Counter Case. That is so care-

fnlly, so sedulously jnovided, in order to se(!ure to both parties the right

of putting in all their evidence and the right of reidyiug to all the evi-

dence that is introduced on the other side. It is said however, that

under the peculiar wording of article nine there is further encourage-

ment to be found for the suggestion that other evidence may be sub-

mitted, at least so far as the reports of the Commissioners are concerned.

These reports, says the Treaty, shall not be submitted to the Arbitra-

tors if it shall be found that the contingency of their being used by the

Arbitrators cannot arise. It is said tiiat this contingency is the con-

tingency of the decision; that it is the contingency whether the Arbi-

trators shall decide in favor of or against the claims of right which the

ilnited States Government have set up. We regard that construction

as altogether erroneous. It is the contingency of the Arbitration itselt^

—

the contingency of there being any Arbitration, not the contingency of
the decision on the previous (juestion that the Arbitration shall reach,

if it takes place.

Before, however, I proceed with what I had begun to say on the sub-

ject of the term "contingency" in the ninth article, I should have drawn
the attention of the Tribunal to the history of the language of article

seven, which I have been previously considering. With your permis-
sion, I will recur to that subject foi a moment, long enough to point out
how this language came to be employed. The Treaty, as I need not say
to any judicial eye that has i)erused it, is a piece of patchwork. It has
been reached in the process of a long negotiation, here a little, and there

a little

—

now a jirovision then a provision, and most unfortunately it was
not submitted, after all these pieces of i>atchwork were brought together,

to the revision of such a legal mind as would have tried to make its lan-

guage consistent with its 8i)irit. It is idle to deny that the document
is full of expressions, each of which taken by itself would be found to be
altogether inconsistent with something else.

We are required for instance to furnish a written Argument within
thirty days after the Counter Case is tiled ; but the Treaty requires that
in twenty days the Arbitrators shall assemble and "immediately" enter
on the decision of the Case. The written argument then comes in ten
days after the Tribunal have decided the case. That is only an illus-

tration.

Mr. Justice Haklan.—It is not " decide", but, "proceed to examine".
Lord Hannen.—And "consider it." No one could have been so san-

guine to imagine it could be decided immediately.
Mr. Phelps.—It is to be presumed that a Tribunal of such distin-

guished members as this would not have considered this case for ten
days without forming some opinion upon it.

Senator Morgan.—Wewmigiit have spent that much time in the ques-
tiou of what our powers are, might we noti
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Mr. Phelps.—Well, Sir, that is not for me to say, but no donbt some
time may be usefully spent on that point. What 1 was about to remark
in regard to Section 7 is this—that it was originally proposed by the
United States in very difterent language. In the first volume of the
Appendix to the United States Case, at i)age 28(5, the Tribunal will find

the flrst draft of article 0, which is very different from the language that
appears in the Treaty. 1 need not .stop to read it. It is enough to
remark, as it is in print before yon, that it is a totally difterent Article
from the one that is now in the Treaty. It was objected to by Great
Britain, and upon wliat ground? Solely u])on the ground that Her
Majesty's Government was sedulously anxious (you will find that in

the letter of Lord Salisbury to Sir Julian Pjiuucefote of February the
21»', 18U1, which is in the same volume at page 21)4) in framing this

Treaty, to sei)arate the question of Itegulations from the claim of right.

The position of Her Majesty's Government was, that to regulations

—

which are not a matter of right—but are for the discretion of the Tribu-
nal—the con(!urrence of Great Britain is necessary, and though the
Tribunal has power to prescribe that the concurrence shall take place,

yet at this hearing the question of right on the ])art of the Government
to m.ake its own Kegulations, and the regulations to be prescribed by
arbitration, if it has no such right, should not be considered together.

It was in reply to that, as the correspondence shows, if you will turn to

that, the letter at page 310 of the same volume from Mr. Wharton to Sir

Julian rauncetote of the 2oth of June, 1801, was written. He quotes
Lord Salisbury's objection to the letter to Mhich I have ])reviously

referred in these words: "In the note of Lord Salisbury of the 2l8t of

February last,"—the letter I last referred to, "he states his objection

to the sixth proi>osition, as presented in the letter of Mr. Blaine of
December 17th, 181)0, in the following words.

"Tlie sixth question, which deals with the issues that will arise in case
theccmtroversy should be decided in favour of Great Britain, would, per-

haps, more fitly form the substance of a separate reference". That letter

I may observe, was the first and last allusion in all this ])rotracted cor-

respondence to the idea of making the question of Kegulations a sepa-

rate reference. " Her Mi!Jesty's Government have no objection to refer-

ring the general (juestion '', he proceeds to say—"to referring the general
(|uestion of a closed time to arbitration, or to ascertain by that means
how far the ena(!tment of such a provision is necessary for the preser-

vation of the seal species ; but sucli reference ought not to contain words
ai)pearing to attribute special and abnormal rigiits in the matter to the
United Sta<^es". And the previous draft that 1 have referred you to on
page 280 was open to that objection. It was so drawn that it appeared
to confer upon the Tribunal the power to prescribe Kegulations which
presupposed rights of jurisdiction on the part of the United States.

So that if Keguhitions had been so prescribed by the Arbitration, it

might not have been clear whether they proceeded on the ground that
they were Regulations which the United States had a right themselves
to prescribe in the exercise of an existing jurisdiction, or whether in the
absence of any such Jurisdiction they were regulations such as the Tri-

bunal thought, by the concurrence of the Nations, ought to be adopted.
Senator Morgan.—Do you mean Jurisdiction within Behring Seat
Mr. Phklps.—I do not remember at this moment the application of

the language to that suggestion, whetlier it was to Behring Sea alone,

or to the North Pacific, but we shall claim, when we come to the discus-

sion of that subject, that the Arbitration refers to all the waters which
the seals frequenting Behring Sea habitually resorted to.
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Senator Moroan.—That was introduced into the negotiation later.

Mr. I'HKLi'.s.— Vt'8. Mr. Wharton on tie part of tlie United States
proceeds as lollows;—"I am now directed by tlie President to submit
the tollowiiig. which he thinks avoids the objection urfiod by Lord Salis-

bury". Then he submits the draft which is now found in the Treaty.
Senator MoRitAN.—Would you allow me to ask, if it does not inter-

rupt you, what was the date of the submission of that draft!

Mr. Piii: LPS.—That letter is <lated tlie 25th June, 181)1. The letter

of Lord Salisbury stating this objection is dated February 21st; there
was intermediate correspondence, of course, but the deciisive reply
which met the ])oint of the letter of February 21st did not come till

June 2r)tli, and then it was satisfactory to Her Maijesty's (lovernment,
and the Article was put into the Treaty in the language Mr. Wharton
proposed.

Senator Morgan.—After four months' consideration.

Mr. FiiELi'S.— Perhaps it was rather more, but, at all events, four

months' consideration.

This review of the language of that Article will show that there is no
particular signiflcaiu^e to be attached to these words " further evidence";
that they are, so far as that section is con(!erned, what might almost be
called accidental words, referring to a subject which it was not the pur-

l>ose of that section to deal with—referring to another section in tlie

Treaty. Tlierefiu'e, we must go to the other section in the Treaty to tind

what the "further evidence" means, and then we are brought to the
conclusion which I expressed before, that it can have no meaning except
the meaning that it necessarily implies—the evidence which the Treaty
otherwise provided for.

Senator Morgan.—Where are those words "further evidence"!
ISIr. J^HELPS.—In the 7th Article.

Lord llANNEN.—No, it is "Other evidence".
Senator Morgan.—Yes.
Mr. Phelps.—Yes, it should be "other". It leaves this singular

alternative. If the "other evidence" means the evidence provided for

by the Treaty, and embodied in the Case and Counter case, then it is all

intelligible and ])lain ; but if it does not mean that, it provides or rather
it contemplates, I should not say that it provides, because there is no
provision, the submission to the Arbitration of evidence, the taking of
which, the presentation to the other side of which—the argument of
which—is not i)rovided for at all; and without investing the Tribunal,
I repeat, with any power of meeting that emergency as a Court of (Chan-

cery might meet it, who could say that such a time should be allowed
to the Coniplaiiiant to take his testimony, and such a time to the
Defendant to answer it, and then such a time to the Comi)lainant to

reply. There is no such provision as that, and we are brought to the
alternative which is impossible here, because there is a justice of proce-
dure as well as a justice of judgment, and there can be no justice of
judgment unless it is founded upon justice of procedure. There can bp
no such thing as a just judgment which is founded upon evidence with
which the other party has never been confronted.
Now, Sir, I recur to what I had begun to say on the subject of the

word "contingency" in the ninth article, because we have been apjirised

in previous correspondence of the ground upon which the proposal to

give this evidence is intended to be sujiported. The reports it is said
shall not be made public till submitted to the Arbitrators, or until it

shall appear that the contingency of their being used by the Arbitrators
cannot arise. In the first place, that has reference merely to the pub-
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litMJtion of tlu» roporta; but wtill it ih useful to see what the term "con-
tiiiKi'iM'.v" nu'aiis tluTe, tliat iH to Hay, what it referH to. Doen it refer,

aH uiy letinied frioiuls will contend, to the contingency of the Tribiuuil

deciding; nf^iiinst the Unit«>d HtateH on the tive questionH that are tir^t

propounded, or tlocs it reli'r to the continjfen<'-y of there being any arbi-

tration at all? Tiu're again we are enlightened by referring to the
correspondence. When we look into the history of that Article which
was likewise the "child of travail", when we see how that article came
to pass in tlu* form which it has assumed, we see what that contingency
means. The original theory or desire of both these Governments, I

repeat, was that this Commission would settle thedisjmte; that if they
went to the islands—if experts selected (or the purpose examined the
subject exhaustively—more exhaustively than you can examine it on
evidence, that they would be sure to agree, inasmuch as they started
with a common object.

That was the view of the Governments; but whether all the Commis-
sioners acted with that intent or not, is a very difterent question, which
will engage your attention at a later stage of this hearing. That the
Governments started with the idea on both sides that this valuable ani-

mal should be preserved, in this its last resort on earth, from externuna-
tion as a conunon interest they have made plain in various ways. Why
it was that they did not succeed will be the subject of discussion before
we <;ease to trouble you with the consideration of this Case. It is

immaterial now. These two provisions that are now embodied in the
same Tieaty were originally separated.

Great Britain for a long time, (I cannot detain you to wade through
all this corres[)ondence, but if you should care enough about this point

to run through it, you will perceive that it supports what I say, and I

think that my learned friends on the other side will not question it,)

Great Britain for a long tiiue was pressing the proposal of this Joint
Commission. It was not received by the United States with favor in

the lirst place, but still it was pressed with diligence and {ibiiity by the
British Government, and finally the United States gave way, and two
Agreements were made, (one for the joint Commission) which are now
embodied principally in article J) of the Treaty of Arbitration. If the
Commissioners agreed, there would be no occasion for any Arbitration.
Lord Hannen.—Where is that embodied in the Treaty? Is that

anywhere embodied in the Treaty that, if the commissioners agreed the
Arbitration would not go on?
Mr. Phelps.—No, your Lordship, it is liot. I am referring to the

diplomatic correspondence, which, upon tiu'; rof 'rence I shall endeavor
to give will shew very plainly that the Goveru'iient hoped and expected
that the Commissioners appointed wouL! settle this dispute; if they
failed to settle it then it was to be referred to arbitration. If they set-

tled it, the questions of right, as the Government then regarded the
Case, became immaterial, as all that the Government of the United
States wanted was the preservation of the seal. They did not care to

have a decision upon an abstract question of immaterial rights. It is

the interest of no nation to challenge decisions such as that.

I shall have occasion, when the report comes to be considered, to
enlarge upon these points; all that I am upon now is the question what
does the term "contingency" refer to in the ninth Article? I say that
the previous correspondence shows that it refers to the contingency of
any Arbitration being necessary at all, not to the contingency of what
decision the Arbitrators should make if they made any.
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I refer to the U'tt«u' of Sir JiiliiUi I'iiiiiict'fotc to Mr. Uliiinfiof Ai)ril

tin' L".)"', ISIIO. Mr. Itliiiiie hud Ix-coinc St'cuMiiry of tlio United StateB,

and the corresitoiidi^iice is t!oiitiUiie<l in tlie ."."' volmiu' of the Appeiulix

of the liritisli Case. As late as tliat date 8ir .luliiiii Tauneefote, in an
elaborate letter to Mr. IMaiiie, encloses a firoposed Treaty. He encloses

the «'iilire diaft (»f tin- 'ricat.N whicli, as hci thought, embodied the views

of the two (jovernnjents as they existed at that time, and which lie

seems in his letter conlldeiitly to have aiiticripated would have been
acreptcd by the American (Jovernment. It was not accepted, bnt not

upon ai'V dilliculty about tlm point I am now talkiiijf about; whoever
w'l takv the trouide to f>-o tlirou};h the padres will see tluit the dr:. ft then

<l)mitted by Sir .Julian I'auncelbte which is a very elaborate drail iroin

ijord Salisbury founded the objection not on this point bnt others; and,

as illustratiuft' what the (l(»vernments were then tryiuj,' to accomplish, his

Ticaty contains theH(^ i<oints. This is the first Article: "The High Con-
tractiufjf Parties a<;ree to api)oint a mixed Commission of Kxperts who
shall en»iuire fully into the subject and report to the ili;jh Contraetiu{j

Parties within two years from the dale of this Convention the result of

their invest it,'atious, together with their o|>inions ami recommendations
on the following' (jucstions". Then it states live (piestions, which 1 need
not rea<l, having' reference only to the best method of protecting the
seals. Then Article 2: "On receipt of the Keport of the Commission
ami of any sci)arate l^'r1ort8 which maybe made by individual Comnus-
sioners, the Ui<'hCoutiactin<;' Parties will ])roceed forthwith to determine
what International Iief-ulations, if any, are necessary for the purpose
aforesaid, and any Jtej^ulations so agreed njion shall be embodied in a,

further Convention to which the accession of the other Powers shall be
invited".

Then the third Article is.

—

<'In case the High Contracting Parties
should be unable to agree upon the Kegulations to be adojited, the ques-
tions in dirterence shall be referred to the Arbitiation ot an impartial
Government avIio shall duly <'onsider the Ke|>orts hereinbefore nu'ii-

tioned, and whose Award shall be final, and shall determine the condi-

tions of the future Convention." That is where these Governments stood
on the 2r)th of Ai)ril, 18!H).

Great P)ritain I icpeat, i)ressing to have the subject determined by
the mixed Com mission, willing to provide that if the Kegulat ions reported
by tlie Commission should not be adoi)ted by the Governnu^nt, tliat an
Arbitration should take i)lace to determine what IJegulations should be
adopted. The tirst suggestion was that it was to l)e referred to the
Governments. This ultimately took a diiferent shape, and resulted in

the formal iiiM of the i)rescntTril)nnal. In tlieletterof Sir Julian Paunce-
fote transmitting the document which I have read he says. ''The draft,

of course contemplates the conclusion of a further Convention after full

exanunaiion of the report of the mixed Commissioi>. It als'o makes pro-

vision for tlie ultimate settlement by Arbitration of any ditlereuics which
the rei)ort of the Commission nniy still fail to adjust whereby the imjior-

tant element of finality is secured, and in order to give to the i)roposed
arrangement the widest international basis the draft provides that the
other Powers shall be invited to accede to it. The above i)roposal8
are of coui se submitted ad ra/ereiidum, ami it only now remains for me to
commend them to your favourable consideration and to that of the Rus-
sian Minister. They have been framed by me in a spirit of justice and
conciliation and with a most earnest desire to terminate the controversy
in a manner honorable to all parties ana worthy of the three great
nations concerned."

%'i
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This patchwork took and re took shape, and was lunied over in thiscorrespondence, which was very protraited; andwl.e, atlalt onescrtion after another, under ditterent circumstances, and at diffeienUimes

Si" frf ','/•
*^'I"v.

^°^
^"i •^'*^" ^^«"^''t together, fVo.n that it w7ll be seen

tYis*^;:^'.^foS",S^^^

learned Arbitrators, wliwi you come to embody them toLther and i>n?m not only Article 9 but Article 7, there is room f^sS that si cethe Arbitrators are not to determine the Regulationfunfilthevlaldetermined the rights; peradventure the contingeir^^^^
in Article 9 is the decision that is spoken of in ArSe 7The PRESipENT.-Possibly, Mr. Phelps, if you are going to begin anew point it is better for us to adjourn till to-morrow. ^ ^
[Adjourned till tomorrow at 11.30.]
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THIRD DAY, 5TH APRIL 1893.

The President.—Now, Mr. Phelpa, will you kindly continue your
ar{>uinent ?

Mr. Phelps.—I had the honor, Mr. President, on yesterday to con-

sider at a length for wiii<;h,iu view of tlie importance of this question,

I shall not apologise, the construction of this Treaty as bearing on the

questions of when and how the evidence on which the Tribunal has to

proceed shall be submitted to its consideration. I have spoken of this

Kcport wliich it is proposed to put in, as a piece of evidence merely;
evidence invested, however, by the terms of the Treaty with a broader
scope and a liigher character than is attbrded to other evidence. I

remarked that 1 had not examined the Keport, and that 1 could not
speak from knowledge in respect to its contents. I have been since

informed, and if I have been inaccurately informed I shall be subject
to the correction of my learned friends, that this Supplemental Keport,
as it 1-1 called, of the British Commissioners, contains in a sort of
Api)ondix a new mass of evidence; dejwsitions of witnesses bearing
on the questions of fact in the case. So that it is not only proposed
to put in at this stage, if my information is riglit, a further Iteport of
the Commissioners, but a mass of testimony of witnesses testifying

upon oath in respect of the facts reported. Kow, if that is so, is it

possible to carry this disftussion any further? Can it be conceived,
after the particular provisions of this Treaty in respect of the time and
manner of the submission of the evidciice,thatat this late stage, when
we are just rising to address the Court in an oral argument that might
not have taken j)lace at al;, —lor as I have pointed out the Treaty does
not "require" it; it only " iilows" it,—that at this stage, not merely
this supplemental Eepoit thai we are objecting to, but a mass of exparte
testimony coming from Aitiicsses we never saw, that we cannot possi-

bly rei ly to, tliat contains facts ever so erroneous, untrue or impeach-
able we cannol show it,—that such evidence is to be brought in, and
perhaps turn the decision of the case, on the important facts that
underlie 't.

Two theories have been propounded by the respective parties, npon
the construction of tlie Treaty, in respect to the method of procedure.
As '

i vc remarked this point has been the subject of some diplo-
matic discussion, whicn I shall ask che attention of the Tribunal to, and
the views of the other side have been cunimunicated to us in a letter
which accompanied, I believe, the notice that this Report would be
oll'cred, so that we are advised of the position which the Counsel for

Her Majesty's Government take. Their theory is this: That there are
to be, in elfect, two hearings, two Arbi^ration8, two awards, first upon
the five questions that are propounded in the Treaty, next in the
event that those questios si. ould be decided in favor of the British
Governnjcnt, a further hearing upon the subject of Regulations, and
that ou that hearing fresh evidence, other evidence not theretofore in
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the case, is to be admitted. That is tlieir view. We deny altogether
that the treaty coiiteniplates any such thing as two lioarings or that
the Case disclnses any i)ro])iiety tor such a nietliod of procedure; I do
not say necessity, but any iiropriety.

Tlie hinguage of the article is: "If the determination of the fore-

going questions as to tlie exchisive jurisdiction of the United States
sliall leave tiie subject in sucli ])ositi()n tliat tlie concuiren(!e of Great
]iritain is necessary to tlie establishment of liegulations for the pr()i)er

protection and preservation of the fur seal in or habitually resorting to

Behringsea, the Aibitnition shall then, determine", not that they shall
" then hear", not that tliey shall "hold a new session to receive evi-

dence not before ])laccd in their hands", not, 1 rei)eat, that there "shall
be a second Aibitration", but "that they shall then dcterinine".

It is the common case, the very connnon case injudicial proceedings,
where a case presents different (juestions, the <lecision of one of which
one way supersedes the necessity of deciding the others;—as whoe a
liability in an action is denied, if that contention is sustained, and it is

found that the defendant is not liable, there is an end of the case; if

the decision is the other way, and it is held that the deleiidanr islial>le,

then arises and requires to be determined, the question of daimiges.
Not ui)on a second hearing. All those qnestions are argued together
to the Court; and they determine so many ()f them as is found to be
necessary to the disposition of the case. The same remark ajiplies to

a great vari(^ty of cases. There are xery few (lases of any magnitude
that turn necessarily and entirely u]>on one question. Tliere are usu-

ally alternatives of decision. A Jiiulti*"ude of imints are argued, any
one of which may be, in the judgment of the Court, decisive. This Case
is no more than that, and jirovides for no more than that; and the
language of these Articles is perfectly consistent with such c(mstrue-

tion, even though taken alone you might say it was not inconsistent

with the other.—Taking a i'cw words here, or a line there, you might
say that is consistent with the other constructi(Ui: but if theie is any
patent or latent ambiguity in the language that is employed in these
articles, it is dis])()sed of as lar as tlie question of evidence is (oncerned,
when you find tiiat the only opjiortunity for ])uttiiig in evidence at all

on any (piestion, is contined to the Case and to the Counter case. I

admit that it is conceivable that you may hear this Case twice, that

you may hear the tive qnestions and decide them, and then hear the

sixth, though the Ti'eaty calls for no such thing, and the ordinary course

of procedure preclu<les it. lUit that y<ni shall hear it upon any other

evidence than that which the case already discloses, is impossible,

unless you ado])t the alternative that you will hear it upon evidence
which the Treaty furnishes no means of taking or submitting, and no
possible means of rejily to by the side against whom the evidence is

produced. Our constnu^tion of the Treaty therefore is that tlie whole
case is to be heard u]»on the evidence in the Case, and in the Counter
case; and what the projier <lis(U'imination between the two is I shall

have occasion to ask the attention of the Tribunal to hereafter.—Buu
the hearing is to jnoceed ui)on the (evidence that is already in the Case
and the Counter Case, and there is no jirovision for, and no possibility

of admitting further and future evidence of any kind under the strict

provisions of this Treaty. This question is not new; 1 mean ' is not

new in the history of the Case. The United States, to beg n with,

never having conceived for a nioi.ient of any other constructio'; ii2 pos-

sible, and never dreaming that any such other construction ^or.ld b-.

set up, put iu to its Case, its original Case, all its evidence upju every

h

1 !
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point and particuLar. It was all printed, and went into the hands of

the IJritish Government at the time when the Case was delivered, on
the l""^ 8epteinl)er, the time fixed in the Treaty.

Mr. .Justice Harlan.—It was due September T"".

General Foster.—September 5"> I thiuic.

Mr. Phelps.—It was some early day in September, and we conformed
to the time imposed by the Treaty, whatever it was. It all went in, the
evidence we stand upon today, except that which is contained in oui~

Counter Case, which is strictly in reply to the evidence on the other
side. We received at the same date the British Case, and, to our aston-

ishment, not a word of evidence was brought forward in it upon any
question in the Case, except the questions propounded as to the previ-

ous i»osses.sion and occupation by Russia.

That is a question which we shall regard and treat as altogether sub-
ordinate. It depends chietly ujmn documents; doi;umerits that are not
new, which everybody had seen before. The British Case, therefore,

contained nothing except a reprint of documents and papers relative

to the old title assorted by Russia over the Behring sea, and the Treaties
between Great Britain and liussia and Great Britain and the United
States, and the correspoiulence that preceded and followed them. That
is what they furnished us. I am reminded by Mr. Foster that there is

something about damages in their vase, but that is a small matter. On
all the merits of the case, with which you will be called upon to deal,

merits that cannot be approached, as I said yester<lay, except on the
basis of evidence, for they all rest on questions of fact, they gave us
nothing at all. That was immediately made the subject of correspond-
ence betweei! the Governments, and on page 139 and following, as far

as page 150 of the Counter Case of the United States, will be found
that correspondence. I respectfully ask the Members of the Tribunal
to peruse it. I am not justified in taking up the time to read it here;
but 1 respectfully ask its perusal. The Governmentof the United States
expressed its surprise that no evidence had been subnntted on the i»art

of Her Majesty's Government on any of the questions, which it was
perfj'ttly well known by long disi)ute and correspondence, were those
on wJii'ii ciiis controversy turned, aside I mean from theRussion ques-
ts)'!. 1. remarked that, if it was the pleasure of Her Majesty's Goveru-
aesi. IV submit these questions without evidence, their right to do so
was n i'V^ubted. It was not for us to suggest whatevidence they should
put iii or t'lat they should })ut in any; so that if we were informed by
them til \ ic was not designed to submit evidence, we nad nothing further
to is't;, . We could not, however, believe that to be i)ossible; and, there-

fore, we claimed that the Treaty reiiuired they should put it into their
Case, as we had done, so as to give us an opportunity to meet it; other-
wise we nmst go to trial upon their whole Case withotit any opportunity
to reply to it by any evidence; .and, as we pointed out, with a very scanty
opportunity, if the evidence was contained in the Counter Case, even
'o di al with it in argument. Because the Counter Case was received
:' late as the 3'.d of February; the first meeting of the Arbitrators was
n iiie 'Skd of February; we had to find our way across the Atlantic,

ail' I uot oiily to make but to print and even translate, which involved
piloting twice, such written arguments as we desired to submit; so that
not only were we deprived of the possibility of taking any evidence in
reply, first because the Treaty did not admit of any evidence after the
Counter Case, ami secondly, because the time did not allow it. We had
uot even time to deal excejjt very hastily in the written argument that is

now before you,—with the evideuce on the other side, we pointed out
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also that the American Commiasiouers' Keport was included, as it shonld
have been, in our Case. The separate Keport made to our (jrovernment

by the American Commissioners was furnished, but the British Rei)ort
was witlilield. We pointed out in this letter the gross injustice of

having a Keport made up by the British Commissioners after having
been furnished with the Report of the American Commissioners as tlie

result of their joint investigation. Lord Kosebery was sufficiently

struck with the force of those considerations to state, or we sliould not
otherwise have known it, that the British Keport had been prepared in

])oint of fact and idaced in the hands of their Government before our
Case had been received, so that we were in error in supposing, what
we were justified in supposing until we were otherwise informed, that
the British Keport was made up after inspecti(m of ours. Then he con-

ceded so much as this, that he furnished us at i.u* time with a copy of
the British Conmnssioners' Rei)ort, being wi''ing to treat it as a part of
their Case as we had ottered, because in tiiis communication we had
said "If you will furnish vour evidence now, we will accept it as part
of the Case; the time is v * -^ ut we do not stand upon that." They
sent us the British Keport, t •; that they would treat it, as we had
jnoposed to do, as part of the . ;e; but he declined to accei)t the views
of the United States Government as to the other questions.
Then the question arose what the Government of the United States

should do, whether it should go on in the face of the assertion of the
other side that it was proposed to put in their whole testimony when
we could not answer it, nor even deal with it (except the British Com-
missioners' report), or whether the Arbitration should terminate then
and there. The question may be asked why it was not terminated.
That is not for me to answer. If I had been in control of the policy of
the Government, instead merely of the conduct of this case, it would
have terminated. I never would have consented to a proposition that
seemed to me gross in its injustice and humiliating to the Government
that submitted to it. In my opinion to go on ujmn such a proposal
with a i)roceeding that professedly in its theory, in its object, was to

dispose by friendly Arbitration of questions that had arisen between
two nations, of whom neither had the right or desire to suppose that
the other wished for anything but fair dealing and fair dis(!ussion, was
not to be thought of. But wiser Counsels undoubtedly than mine pre-

vailed and the Goverinnent of the United States decided to go on.

They did not accejjt, acquiesce in, or agree to the theory of the British

Government. In the last letter of Mr. Secretary Foster will be found
stated with great clearness and precision the attitude of his Govern-
ment.

I state the substance without taking up your time to read it. It was
in effect that to revoke and stop the Arbitration was in the estimation
of the Government calamitous. They thought perhaps that in receiv-

ing the British Keport they had obtained most of the evidence on the
other side, perhaps substantially all the evidence, and above all, that
they would stand in the judgment of the Arbitrators at last as to what
Evidence was legitimately before them under the provisions of this

Treaty, and wiiat was not.—And they were willing to trust themselves
to the judgment of the Tribunal, and to reserve the objections which
they still insisted upon to that mode of trial until the case had come to

be heard.
Senator Morgan.—Did the British Government protest against

putting in the Keport at the timef



ARGUMENTS ON PRELIMINARY MOTIONS. 41

Mr. PnELPS.—The British Government said, as you will perceive

from the coiicspondence and the letter of Lord Kosebery, that they did

not conceive that we were entitled to it, but as we had complained of

the manner in which they had proceeded, they were willing to furnish

it to us. They furnished it to us very much as we furnished to our
friends on the other side the Report that was under discussion yester-

day, not as a matter of right, but as a matter of favor.

Lord Hannen.—A concession.

]Mr. Phelps.—Yes, a courtesy.

Senator Morgan.—Was it furnished as constituting part of the Case.

Mv. Phelps.—It was lurnished to be received as a jtart of their

Case. That is the way it was received, but in making it a i)art of their

Case, they did not admit that they were obliged to do so, but that in

view of the considerations we had presented as to its fairness, they con-

sented to do it. If they had furnished their other evulence, there would
have been no ground of complaint. The case went on, and on the 3"*

of February we received the Counter Case whiith is beiore you, which
you will perceive contains a great mass of evidence, of which the Report
of the British Commissioners which we had previously seen was but a
small part. A great amount of ex parte depositions—we do not com-
plain of their being ex parte—ours are ex parte—that is the necessity of

the case. But the fact that it was necessarily ex parte made it far more
important that we should be furnished with it in time to rejdy. But
the testimony is not only ex parte, but came to us on the same (lay that
it came to you. We saw this testimony when you saw it, and we never
saw it before. Then it became necessary for Counsel to determine what
course to take. An obvious course was to ai)i)ly to the Tribunal in

advance of the hearing to strikeout all the evidence upon the merits

—

all the evidence that should have been in the Case—I nu an all that was
not ])roperly in reply to our Case. What would have been the con-

sequence of that motion if we had made it? If the Tribunal had
accei>ted our construction of tlie Treaty, and held tliat its Articles
required that their evidence in chief should go into their Case, and that
the Countei Case should be confined to evidence in reply, and had
therefore stricken out the whole body of this evidence, that would be,

of course, an end of the Arbitration. We could not expect that my
learned friends would go on with this case if all their evidence was
stricken out. We could not ask them to do it. If we had succeeded
therefore in eliminating' from this case all the evidence on the part of
Her Majesty's Government, we should have brought the Arl)itration to

an end, because, as I have before remarked, there is no power in the
Tribunal to enal))e them to replace it. It would have been only an
indirect way of revoking the Arbitration, if we had prevailed by the
decision of the Tribunal upon such a motion. We examined the evi-

dencic, and decided, unfair and unjust as it was, and much as we should
have liked to reply to nnich of it, that we could sustain our case not-
withstanding, and we would go on.
Now, upon the top of that, after our written argument is submitted,

and when we rise to address the Court, a new batch of allidavits or
depositions, or whatever they should be called, and a fresh rei)ort by
these industrious gentlemen whose labors have pervaded the case from
beginning to end, and whose conjectures and inferences and hearsay
and everything else that they think proper to include, are made evidence
by the Treaty, are proposed to be put in. What is the consistency of
the position on the other side? They say that in their view all evidence
bearing upon Regulations should be reserved till after the Award of the

I

I
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1 ribniial upon the previous five questions; that our evidence on the
subject printed in our ('ase, is irreguhir, and should not have been juit

in at all; that they were not only justitied but required to withhold
theirs, and that it is we who are irrefjnlar as far as the question of Reg-
ulations is concerned. What is this evidence? What does it bear on?
If it bears only on Regulations, why is it now offered on Iheir theory!
The time has not yet (tome for putting in any of it, if their construction
is correct. Why is their ConiniissioiuM's' Report, which is by the
Treaty solely confiiu'd to the subject of Regulations—why is that in?
In answer, it may be said, to our complaint. Then why is the •

. .„ </.

this evidcine oifered, if the time i'ov it lias not yet come? On the other
hand, if it bears on the merits of the Case, and as these questions are
inextricable, it docs bear ujton tlu^ merits of the Case, aiul you will find

in the i)rinted arguments of my learned friends that it is all relied

ujion all the way through on all (juestions, why was it not included
in the Case where we could meet it? By this inconsistent eonstructiou
which in its residt is so unfair, they get into the case for all purposes
through their Counter case, the body of their evnicnce, in such manner
that we are entirely unable to reply to it by testimony in contradiction,
impeachment, or ex})lanation. The Tribunal will seethe importance of
this. They will see why we have felt justified, at a length that 1 fear

has been wearisome, in discussing the construction of the Trcvityon
this all-important point. Tiie United States Government i)oin ,it in

their (!orresi)ondeiice that if they had dreamed of such a construction,

they would not have entered into this Treaty. They need not have
pointed it out. Is there a nnin who is compos mentis that would enter
into a contract to try an important cause before any Tribunal, ujwn
the terms that his adversary should hear and liave possession of his

evidence, and have an anii)le opportunity of replying to it, and that he
should have no oi)portunity to meet the evidence that was brought
against hini? Is there a Court that ever sat that had any discretion

on the subject that would ])ermit such a thing to take place? Is it

conceivable that the United L'tates Government were so anxious to

attbrd the world theexami)leof an international Arbitration that they,

umlerstanding it, entered into an agreement to try this case up^^u

those terms? Mr lilaine, who had ceased to be Secretary of State,

and is now ])assed away, but under whose administration this Treaty
had been negociated—one of the last acts

—

the last act, I am reminded,
of his life that had reference to any ofHcial business, was to subscribe
his name to the <leclaration that he never dreamed of such a construc-

tion, and that it never was suggested from the other side in the whole
course of the proceedings. It was an unnecessary declaration, because
to sup])ose the contrary would be to stultify the Secretary of State.

The I'RKSiDKNT.— Is this oi)inion of Mr Blaine laid down in an
official document which you mention.
Mr. PiiKLPS.— lie had ceased to be Secretary of State, so that it

would not be i)iopcr to desitribe it as an official document. It was fur-

nished to the Secretary of State and transmitted to the British Gov-
ernment, and is ])rinted in the corresi)ondence to which I have just

referred the Tril)umil, and will be found in i)age 15t).

The Tresident.—Will you be kind enough to read it if it is not too

long?
Mr. Phelps.—It is from Mr. Blaine to Mr. Foster, November the 8th

18!)2. Mr. Foster was then Secretary of State: "After an arbitration

had been resolved upon between the Anu'iican and British Goverments,
a special correspondence between the Dei)artment of State and Lord
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an

Salisbury ciisneil, extending from early in July to tlie nsiddle of Novem-
ber, I8l)i. The various subjects which were to be discussed, and the

])oints which were to be decided, by the Arbitrators in the aflair of the

Jiehriiifj sea were agreed upon in this correspondence. A month later

Sir Julian Pauiicefote, tlie British Minister, and myself arranged the

corresjiondence and reduced the propositions to a Memorandum which
was signed by us on tiie IHth December." (That sustains the remark in

respect of the history of this Treaty that I made yesterday.) "Subse-
(juently, the questions which had arisen between tlie two Governments
concerning the jurisdictional rights of the United States in the waters
of the Beliriiigsea were exi)ressed in the form of a Treaty concluded at

Washington on the liiUh February, 1892. This Treaty was confirmed
by the Senate on tlie 2!»th March, 1892, ratified by the Presi<lent on the

22nd Ajtril, ratiiications exchanged on tlu^ 7th May, and jn'oclaiined on
the 9th May, 1892, In all these step8,inclu(ling the correspoiulence with
1 trd Salisbury, the Memorandum concluded between Sir Julian and
myself, and the Ti-eaty that was ultimately proclaimed on the 9th May,
1892, and which was negotiated by Sir Julian and myself, not one word
was said or intimated respecting the question now raised by the British

Government as to a secondary submission of evidence after the first

five points set forth in Article VI had been decided by the Arbitrators.

It was never intimated that any other mode of proceeding should be
had than that which is expressed in Articles III, IV and V of the
Treaty." Articles II T, IV and V of the Treaty are those which pro-

vided for the Case, the Counter Case, and the Argument. That is Mr.
Blaine's statement. I will read, as the Book is before me, the conclud-
ing j)assage8 of Mr. Secretary Foster's last letter to Lord Kosebery in

terminating this correspondeiu'e, and enclosing to him this pai)er signed
by Mr. Blaine. He had argued this Case very fully and very clearly,

as it seems to me, through this correspondence; and be concludes:
"Having thus ex^iressed the views entertained by the Government of
the United States upon the argument of Lord Bosebery in support of his

interi)retation of the Treaty, it renuiins for me to add that I am
instructed by the President to say that he appreci.ates the spirit of
equity and liberality in which Lord Rosebery, while insisting ui)on his

own interpretation, practically to some extent at least, and 1 hoi)e fully,

yields to the Government of the United St ites the benefit of its inter-

pretation by iurnishing to the latter the separate Beport of Her
Majesty's Commissioners, with the permission that the same be treated
as part of the original Case on the part of Great Britain. If, as I

believe and assume, this Beport contains substantially all the matter
which Her Majesty's Government will rely upon to supi)ort its conten-
tions in resi)ect to the nature and habits of fur seals, and the modes of
capturing them, I entertain a confident hope that all further ditliculty

upon the (piestions discussed in this note may be avoided. I deem
it necessary, however, to say that the Government of the Uiuted States
will, should occasion arise, firmly insist upon its inter])retation of the
Treaty, and that it reserves the right to protest against andopposethe
submission to, and reception by the Arbitrators of any matter which
may be inserted in the British Counter Case which may not be justified
as relevant by way of reply to the Case of the United States."
The President.—That is previous to the Counter Case having been

given over.

Mr. I'liELPS.—Yes.
General Foster.—Three months before.
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Mr. Phelps.—Three months before, and aa I remarked a little while

apfo, the (T()vernment were undoubtt'dly actuiited in a large dejjjree by
the opinion assnnied by Mr. Foster that in gettiiijif the British Coniiuia-

sioners' lU'port we had substantially the whole of the evidence, and
that the question as to the submission of the evidence in ciiief in the
British Counter Case, thougii important, was ])ractically one neverthe
less, thjit we might not iind it necessary to insist upon. Then three
months alter comes the Counter Case wiiieh is before you, and we find

ourselves, as might have been anticipated, in tiie dilemma I have stated.

In asking you to reject the evidence it contains—and we believe we
c<mld make it very clear that it ought to be rejected—we should only
be asking you to terminate the Arbitrati»m at this late stage. We did
not take this responsibility. And therefore we must undertake to go
(m and deal with this evi«lence in the best way we can.

These are the grounds, Sir, upon which we protest emphatically
against the reception of this supplementary rei)ort or any other future

evidence bearing upon the (questions in this ease that are to be deter-

mined by the Tribunal. It will be for the Tribunal to Justify, if it is

to be justified, the anticipation of the United States, that they might
trust themselves without terminating this Treaty, as we shouhi be com-
pletely warranted in doing, in the hands and the Judgment of a Tribunal
selected not to represent one party or another, but to do Justice.

There is another objection to this Report to which I must briefly call

attention. I have discussed it thus far as being a jnece of evidence,

just as 1 would have discussed it, had it been the de])osition of a wit-

ness, and indeed, as 1 have said, a great deal of it is said to be made up
of the depositions of witnesses.

Sir Charles Kussell.—That is not so.

]Mi'. Phelps.—But there is a sjjecial objection in our .apprehension in

the reception of this document, even if other evidence were now admis-
sible. If it were held that the case is ojjen to the parties; and if it is

ojten now, it would be oi)en till the award is made, and evidence might
be put in after I'le argument; if it were held that evidence is now
admissible, this utcument is not admissible. This lieport, with the
extraordinary weight and quality which is conferred upcm it by tliis

Treat J', as a very cursory reference to the duties of this Commission
will show, should not be received.

You will excuse me perhaps for reading again what has been read
several times, namely Article 9, because it has not been re'^d witli a
view to this point. "The High Contiacting Parties having agreed to

appoint two Commissi(mers on the part of each Government to make
the Joint investigation and Report contemplated in the preceding Arti-

cle Vll, and to include the terms of the said Agreenumt in the i)resent

Convention, to the end that the Joint and several Reports and recom-
mendations of said Commissioners may be in due form submitted to the
Arbitrators, should the contingency therefor arise, the said Agreement
is accordingly herein included as follows: Each Government shall

appoint two Commissioners to investigate,"—how? ^^ Conjointly with
the Commissi(mei's of the other Government, all the facts having rela-

tion to seal-life in Bchring's Sea, and the measures necessary for its

l>roi)er protection and preservation. The four Commissioners shall, so
I'ar as they niay be able to agree, make a Joint Report to each of the two
Governments, and they shall also report, either jointly or severally",

—

even in the event of disagreeing they are still authorised to report
jointly, though not required to do so,—"to each Government on any
l)oiut8 upon which they may be unable to agree. These Reports shall
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not be made public", and so forth. The investigation was to be a joint

inveHtijiiition. It was not the absurd provision of .tlie Government
creating by Treaty what each might have created for itself without
Treaty,— an ex parte mission to Alaska to prepare its Case. It was
not a provision that each Government should send two attorneys up to

Alaska to gather evidence on its side, leaving the other side to take
care of itself in the same way or in any other way it thought projier.

That needed no Tieaty. It was to appoint Commissioners, whose posi-

tion corresponded to your own, to investigate jointly for the benetit of

both Governments the main facts underlying the questions in dispute;

to rejjort jointly if they agreed, and jointly if they chose if they were
unable to agree, or severally; and then it was ])rovided most properly
that the conclusions and recommendations and discoveries of such a
joint Tribunal, I may almost call them,— a Commission joint in its

character, in which both Governments were rejueseuted—that those
should be laid before the subsequent Tribunal, if it became necessary
to have a subsequent Tribunal. It is most proper that they should be
laid before you, but the force they are likely to have when they come
before you will very likely depend upon the judgment of the Arbitra-
tors as to how far they are or are not in compliance with the letter and
tlie s])irit of the Treiity.

Now, the function of those Commissioners was exhausted when these
Keports were made, as far as the other Government was concerned.
They became /Mrtc<t officio when they made their reports and submitted
them. There is no provision in the Treaty and no contemjdation, that
half the Board after that, without the knowledge or concurrence of the
other half, should either make another exj)edition up to Alaska or should
sit down in London and make an investigation, and make a large body
of evidence and a new liejjort on those questions, and that, at a late

stage of the Case, that should come in and be laid before you as evi-

dence. The whole spirii; of the Treaty rebuts and repudiates any such
idea as that. What they chose to do for their own Government after

that is no aflair of ours. They may make as many Reports and inves-
tigations for their own Governmeutj if their Government choose to
eni])loy them to do so, as they like.

Mr. Justice Harlan.—Do you know when the investigation was made
upon which this supplemental Report was based?
Mr. PuELPS.—No better than Your Honor knows. I know nothiiig

at all about it. We never heard of this supidemental Report till the
same time that you did.

Sir Charles Russell.—T beg you pardon; you had notice in the
Counter Case that we should present such, but only on the question of
Regulations, not on the incidents of seal-life.

Mr. Phelps.—I never read it. It is undoubtedly there if my learned
friend says so; but it never attracted my attention.

Mr, Justice Harlan.—What you mean is, that the document was not
seen by you ?

Senator Morgan.—It must have been in existence when the Counter
Case was handed in, if an allusion is made to it in the Counter Case.
Lord Hannen.—It is only reserving a right to present it in future.
Senator Morgan—I spoke of the existence of the Report. It must

have been in existence at the time that the Counter Case was delivered.
Sir Charles Russell.—When the time comes, I will explain it

exactly.

Mr. Phelps.—There is a great deal more to be said about these
lieports; but not now. That arises on the merits of the Case, and 1 do
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not intrude tbern on this question, which is only as to the admissibility
of thi.s one.

Now, I Hay that the Treaty does not warrant it. 1 should have said
that, in pursuance of this provision, the United States threw those
Islands open to thisComnnssion, furnished vessels, and exteiuled every
possible facility. They went there together,—the four Ooniinissioners,

as they shouhl have done. They went at the same time; but they
declined the otfer of the United .States to furnish the same vessel, Mr.
Foster reminds me; so that they went on their expedition, and our
Commissioners made their Report, but the Islands were thrown open
either to themselves or with us. Then comes a Report which will

engage your attention at the proper time; and now conu's this proposi-

tion, that after this is all over without any new investigation, for it will

not be pretended that they have been up there again, I think,—at a late

stage in the case they can sit down and make a new document which
shall become evidence in the Casel It would not be evidence, a large
part of it, if it come in at any time, if it is not invested with that char-
acter by the Treaty, and, unless it comes in according to the terms of
the Treaty, it does not acquire that character. I insist, therefore, in

respect to this document that, aside from the general objection to the
admission of any evidence at all, at this stage this is especially obnox-
ious because it is an attempt to exercise functions by the Commissioners
that had been exhausted under the terms of the Treaty by their j)re-

vious Report. Lord Rosebery was struck, as I have said, when Mr.
Foster pointed out to him these Reports that were to be the result of a
joint investigation and perhaps a joint Rei)ort.—"We have given you
ours; yours is to be made up in reply to ours."—"Oh! no," said Lord
Rosebery, "that is not so. Our Rei)ort was conqdeted, and in the hands
of Her Majesty's Government on such a day"—some date in June,
I think,—"so that you are in error in supposing that the British Com-
missioners have availed themselves of the chance of examining your
Report before they made theirs." And he furnishes the Report. How
is it now? Are these men parties to this cause? Have they a perpet-

ual right to be heard, and, when thei^- conclusions are refuted by evi-

d«Mice, to come in and swear over again or report over again, whidi is

the same thing in its eftect, and gather more testimony and more hear-

say and conje<;ture and suspicion, until the thousand tongues of rumour
are exhausted, and still make it evidence.
There is only one other point, and it is the last remnrk, I have to

trouble you with. One other ground for the admission of this evidence
was stated by the Agent of Her Majesty's Government in the comnui-
nication to the Agent of the United States Government, which accom-
panie<l, I believe, the notice of this Report, that he thought thv^ Tribunal
would be glad of any "trustworthy" information that would aid them
to determine thy questions before tliem. " Trustworthy" in the estima-

tion of Iler Majesty's Government is ex parte testimony which has been
concealed from the other side and no possibility of rejdy allowed! Is

that trustworthy information? Through what back door of the Tri-

bunal is it expected that such evidence would make its appearance in

Court if it made its ap])earance at all? Trustworthy? If the Treaty
does not quite admit it, you must really accept it, because it is so
"trustworthy"! I cannot add anything to the force of that adjective,

and I will not try. How far we are entitled to comment upon the evi-

dence in the Counter Case that has thus come in against our protest,

and 118 we say utterly out of order wdl come up hereafter. We are now
engaged only iu protesting tliat tliis addition should uot be made to it.
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Sir ('FrARLES KussKLL.—Doos any body add anytliiiifjt

Mr. Cah I'Kii.— I (Ii'f!ij(ried to closo the dissuasion, but I desire brevity

and I sliiill not otter anytliiuff further at this point.

The I'KESiDENT.— I cull your attention to the fact that we have only

half an hour before the interruption of our meeting.

Sir Ciiari;ks lii sskll.— I cannot conchulc in that time.

The PRKSIDKNT.— I dare say not. I mention tlie fact beforehand in

order tiiat you may dispose your argument in consequence.

Sir Charles Jli ssell.— If you please, Sir.

When, Sir, we received the Notice of motion which the representa-

tives of the United States thougiit proper to send intimating their

intention to make the application which has been put forward by my
learned friend we anticipated a discussion which would have been of

a legal character. In other words, we anticipated a discussion upon
what was the true interpretation of the Treaty under wiiich and under

which alone this Tribunal derives its authority, and we certainly did

not anticipate that this woidd have been made the occasion of imi)ort-

ing into the discussion the heat, the extraordinary heat, that my learned

friend has manifested, and still less did we anticipate that it would
have been made the occasion for flinging very broad, very wild, and,

as I shall hope to demonstrate, utterly unfounded suggestions of

attempted injustice on the part of ller Majesty's Government.
Mr. Phelps.—I did not mean to say that, Sii* Charles. I meant to

say that the result was injustice.

Sir Charlics Russell.—Well I am glad to have given the oppor-

tunity, at all events, for a disclaimer of something which certainly was
conveyed, in our apprehension, by some things that my learned friend

has said. My learned friend has made these high sounding appeals to

justice and has told us that there can be no justice of judgment unless

there is justice of procedure, what is that—(my learned friend will not
suppose I mean to ue offensive in saying it)—but a neatly dressed plati-

tude? This Tribunal is, I admit,—nay, it is part of our Case,—gov-

erned—governed absolutely—by this Treaty, I begin by making the
adnussion, that if, according to the true construction of that Treaty,

we are not entitled to use and to refer to what has been called the Sup-
plementary Report, we will bow to the judgment of this Tribunal as a
matter of course. But I hope to make it apparent, not I will say to a
majority only of this Tribuiml, but I hope to make it upparent to each
individual member of this Tribunal that we are perfectly within our
rights according to this Treaty in the course that we have pursued ami
in claiming adniissibility for the document in question. Now I shall

best express the condensed sense of the argument which I have to

address to you by reading, as I know it is the desire of the Tr;l Timil

that I should read, our short answer to the contention on t).: )' !ier

side, which has been reduced into writing, and which, as I think the
President desired in the previous Case, should be handed in to those
who have charge of the record of our proceedings. We submit " that
the supplementary report of the British Commissioners dated the .'ilst

January 1893 presented solely with reference to the question of Regu-
lations and under the provisions of the Treaty of Arbitration of the
2yth of February 1892 is properly presented to the Tribunal and should
be considered by them in the event of their being called upon to deter-
mine pursuant to Article VII what if any concurrent Regulations are
necessary." Now, Sir, you will observe that puts in the fore ground a
point obscured in the argument of my learned friend it jmts in the fore

ground the fact that this Supplementary Report is not conversant with.
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('.O08 not jirotond to (l?iil witli, in not inteiuled to bo nsod in rolntion to

any of tlie (jui'stiiniH of'ii','lit raised in this Arbitration, and tbis biings
me to tlio very iu'art of tliis conttMition. Tbis briiifx^ "lo to, in fact,

tbe point wliitib alone can snpply any Justifuiation for tbe grave impor-
tance wliicb my friends liave sonj^lil toattacdi to this discussion. What
is tliat point. VVliat is tlie heart of tliis mystery. It is tiiis. Tliat
my iearned friends «lesire that tliis Tribunal shoidd deal with all the
(piestions embraced within the purview of this Treaty as if they wore
but one question, that this Tribiinal shall be able to mix up and to con-
sider in the same ranpe of thoujiht and argument two classes of qufs-
tions which arc distiiu't in themselves and are made distinct beyond
any qucstifui in the Treaty. And therefore the flrst point to which I

desire to address myself is to make it apparent, betuiuse it is the founda-
tion upon whi<di my whole argument rests that not only are there two
sets of questio:<s, or two divisions of questions, I should prefer to say,
dillering in their nature and as to which ditferent considerations as to

evidence .ii»ply, but that this division nnirks out a further division of
the fnncth)ns of this Tribunal itself in the consideration of those two
divisions.

Now you have before you, Sir, copies of the articles of the Treaty,
and I will not trouble you by more than a passing notice of articles

III, IV, and V, wljich deal with the presentation of the Case, on each
side and which in Article V contemplates, not as a matter of grace or
faviu', as my learned friend seemed at one momejjt to suggest, but as
a nnitter of right, oral argument before these Arbitrators upon the
questions involved; and then nnichinery having been provided in those
Articles III, IV, and V, for the presentaticm of the Case on each side,

by Case Counter Case and Argument, Article VI proceeds to set out
five points which may be shortly described by me—I think correctly

described,—as claims of right upon the part of the United States in

relation to the subject matter in controversy; and not of riglit merely,
but of ex(!lusive right. The tirst question is the exclusive jurisdiction

claimed in tiie Beluing sea, and the exclusive rights in the seal fish-

eries w'Mch it is alleged were asserted and exercised by Kussia. That
point being made on the part of the United States, in order to support
what is p it forward more or less seriously—very seriously indeed in

the diplom itic correspondence which led to the Treaty, but which, if I

may judge from the arguments i)re.sented, and *.he Counter Case of the
United States, is now going to take what my learned friend eui)hemis-
tically called a subordinate place in the arguement—the second ques-
tion is "How far were these claims of jurisdictiou as to the seal fish-

eries"—"of jurisdiction", that is to say these exclusive claims, "as to

seal fisheries recognized and conceded by Great Britain". Need I do
more than point out in passing to the Jurists whom I am addressing
that ui)on that allegation was intended to be asserted a claim by the
United States based upon long user, acquiescence, and recognition of

cettain supposed rights, so that Great Britain was to be excluded from
the consideration of those laws which regulate territorial jurisdiction

and cognate rights, and was in the language of lawyers to be estopped,
to be i^reventcid from saying that these rights so recogui/ed had no
legal foundation or support in International Law at all.

The third question is subsidiary to these: " Was the body of water
now known as the Behring's sea included in the phrase ' Pacific Ocean',
as used in the Treaty of 1825 between Great Britain and Ktissia, and
what rights, if any, in the Behring's sea were held, and exclusively

exercised by Itussia, after said. Treaty". Again a question of right.
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Allt'jiiitinn on tlio pjirt of Great Hritain that, wliaicver may have ln'on

the antecedent state of thinjjs, that passed away and was renntved Uy
the Treaty of lH-r>, heeause the Treaty of l»l'"), aeeordiii^' to the con-

tention (»f (Ireat Britain, fjave in expicsH terms ri;,'hts of tisliiiifj

ani()nj;st otlier rij;lits—I Hlionld liave said it re<'0{;ni/.e«l—not K'lve, but
re((>;;ni/ed rif^htsof fishing, aiiionf-st other lijihts in the l*a(Mli<; Oeean,
whicli was a comprehensive phrase, intended to iiudnch* tlie HeiiiinH;

sea. No, said the United States, the Behrintf sea was left, and lelt

designedly out of tl;e Treaty, and whatever rigiits liiissia ehiiined and
exercised to Hehring sea were left untouched by that Treaty. Hut
now, accoidiny to my learned friend, this has become a subordinate
(piestion. He has referred to that distinguished num now jjassed

away, a man Mhoao ability both Hemispheres have recognized and
acknowledg»'d,.some of whose able communications and aiguments upon
this matter 1 shall have to consider at a later stage of this discussiou.

IJut what did he say upon this question? Writing on the ITth Decem-
ber IWO. I am referring to page 203 of the Ajjpendix to the Case of

the Tnited States, Volume I—he wrote in this language:—"Legal and
diplomatic (luestions, ai)j)arently eomiilicated, are olten found, after

l)rolonged discussion, to de|)end on the settlement of a single point.

Such, in the judgment of the President, is the position in which the

United States and (Jreat Britain find themselves in the pending con-

troversy, touching the true construction of the Husso-Anu'rican and
Anglo Kussian Treaties of 1824 and 1.S25;" and then, after dwelling
upon that for a monuMit he goes on, "If Great Britain can maintain
her ])osition that the Behring sea at the time of the Treaties with Rus-
sia of 1.S24 and 1825 was Included in the Pacitic Ocean the (lovernment
of the United States has no well grounded complaint against her;"
and yet we are now told by my learned friend that the importance of
this (|uestion is receding into the background and is, after all, oidy a
subordinate question. Why it suits the exigencies of the discussion

of my learned friend to assume that position will become apparent
when it is more germane to the matter in hand toeidarge, as 1 must at

a later stage enlarge, upon this branch of the argument ami of the
controversy. What is the next question? Did not all the rights of
liussia as to jurisdiction and so on, pass by the cession of 18(i7 when,
as you know, the United States of America acquired by cession of that
year 18(57, the district of Alaska and the rights proi)erly incident to

the territorial cession of that country—again supporting their deriva-
tive title? Finally. " Has the United States any right, and, if so, what
right of protection or property in the fur seals frequenting the Islands
of the United States in Behring sea when such seals are found outside
the ordinary three mile limit?"
Now I have read these questions, I would submit,—and I appeal to

the judgment of any single Arbitrator who hears* me—and 1 do not
understand my learned friend even to suggest the contrary—that every
one of those questions depends upon right. As I say, I do not under-
stand that to be disputed. But what follows from that? Why not
oidy that there is a distinction as to the character of the questions,
but that this distinction involves—necessarily involves—a distinction
in tl'e functions which this Tribunal have to exercise in relation to

those questions, if there be found also in the Treaty questions which
do not dei)end upon right. What is that distinction? Well, it is (jlear.

You are a distinguished body of Jurists. You are chosen because you
are so. You are here not to make the law, not to declare what the law
ought to be, but you are to adjudicate upon questions of right as the

B s, PT XI—~4
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law is. In other words, in tins respect, your functions are distinctly*

absolutely, solely, the function.s of Judges and of Jurists.

But I pass from those questions, and 1 have to show if I can that the
Treaty contemplates by this Tribunal the settlement of other questions
which are not dependent upon right, wliich are not dependent upon the
assertion of exclusive right; but ^ou are asiced (the questions of right
being decided), to api)ly your minds as an impartial Tribunal, and
representing not one side but bo*ii, recognizing the fact that there are
otlier rights than the riglitsof the LTnited States and other rights than
the rights of '^ireat Britain, to determine what regulations are neces-

sary for the ]) apcr protection and preservation of the fur seal. You
are then deali. g with an area of the open sea in which the rights of
mankind are common and you are asked, in the interests of all to say
what would be the just, the neeessary, the proper refjulations addressed to

the object, the main object, of this Arbitration, the preservation of the

fur seal.

Senator Morgan.—Does the learned Counsel insist that that is a judi-

'cial function on our part ^

Sir CiiAiJLES KrssELL.— ./VV>< at all. I am glad that the Member of
the Tribunal who has addressed me is recognizing the distinction that I
am draicing. No. When you get to that part of the Case, you icill

have to do what in the interest of all concerned is expedient. You have to

stand betirecn these parties who are in controi'ersy, recollecting that each

of them has a right which must be regarded end borne in mind and that

outside the immediate parties to the controversy there are others who have
rights as apart of ma-'Mnd.
Senator MorctAn.— In that view, if I understand the Counsel, ice

hare something to ordain in that particular view of the case, and not any-

thing to adjudicate.

Sir Charles Russell.—You have to recommend and to recommend
idth authority.

Senator IMorgan.—^^J>etermine^^ is the language.
Sir Charles Kussell.—Yes, determine.
Lord Hannen.—^^Ih'termine^\

Sir CHARLtiS Ki'ssi'^i.L,— Determine I agree that is what yon have to

do; and tcithout pledging myself for the moment to the acceptance or the

non acceptance of the word ''ordain'''' as distinguished from the word
'' determine''\ as distin jxiishedfrom the word ''adjudicate'''' which possibly

is correct.—I can convey my meaning, I think, intelligibly; you liave,

under the first head, to deal as Judges and Jurists, under the second
head, you liave to deal as just nuMi oidainitig a set of rules which the

parties have left to your determination and which you are asked to

determine in view of all the interests affected. That I take to be the

grave distinction.

Well then in what order is this question to come before you. If my
learned friends are riglit or jny learned tVii'ud Mr. Pheli)s is right in

his contention, there is wo reason why he should not begin at what I

w(»uld call the wrong end of tiiis discussion—why he should not say
*' Well, I have already gone the length of admitting that these questions
of right are gradually receding into the background, I do not attach
imi)oitance to them. I will ask the Tribunal to begin with the Kegu-
lations"! Couhl he do so?

Mr. Justice Harlan.—What T wish to ask just here is wlicther, in

your use of the w<nd rij^hts ycm are referring to the rights that maybe
involved in the answers to the first four questions, or do you embrace
also the rights involved in Question 51
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Sir Charles KxitssELL.—Unmistakably Question 5,—unmistakably,

beyond any i)o.ssibility of armament whatever, yea, and the contrary
liijs not even been suggested in argument by my learned iiiend Mr.
Pht'l])s; absohitely.

Senator MoHdAN.— If the learned Counsel will indulge me for a
moment I wisli to call attention ti) the first question iiiider Article G,

"What exclusive Jurisdiction in the sea now known as the Behriug's

Sea, and what e.\( lusive rights in the seal fisheries therein did Russia
assci't and cxcivise ])rior and up to the time of the cesision of Alaska
to the United States K" The point I veish to call the attention of (.'oun-

sel to is wlu'thcr ihe ^'aaHcrtUm and exercise prior" to that i)eriod by
Kussia is not the ])roposition that we have to answer instead of the
rightiiihiess of the exercise and ass<3rtion.

Si. Charles lU sskll.—/ think both; either would be enough for

my i»uii)ose, but I think both, lint now I follow the (piestion addres.sed

to me by another member of the Tribunal and I would desire to give a
little fuller answer to it. flow are these questions iutrodncedt I was
putting to myself the (juestion whether it would be comi)etent to the
Keincsentatives of the United States to say. "We will dispence with
all those questions 1, 2, ;i, 4 and 5. We will ask the Tribunal straight

away to <!ome to tlie question of Itcgulations under Article Vll".
Would it be witlii'i their competence to ask it. Would it be within

the competence of this Tribunal to yield to that recpiest. I say emi)hat-
ically no, because Article VJ begins by saying: "In deciding the nnit-

ters submitted to the Arbitrators, it is agreed that the following five

points shall be submitted to them in order that their award shall

embrace a distinct decision n])()n each of the said five points". Tiiere-

fore the decision of tiie Tribunal upon each of those Ave points cannot
be dis])ensed with, but what is the order of the decision. Could they
decide the question of K'egulations first and then proceed to the ques-
tion of right? Ts'o. because Article Vil })rovide8 this. I need not say
that any interpretation points to a contingency. " If the determiiuitiou

of the foregoing (luestions as to the exclusive jurisdiction" you observe
" of the United States shall leave the subject in such position that the
concurrence of Great Britain is necessary to the establishment of
Itegulations for the ])roper i)rotection and preservation of the fur-seal

in, or habitually res(uting to the Behring sea". What is to Ibllow?
" the Arbitrators shall then determine" tiuvt is to say if the cotitingency
ha])])ens, then, but not till then, "the Arbitrators shall determine
what concurren IJegulations outside the Jurisdictiomil limits of the
resjiective governments are necessary and over w.at waters such
Eegnlations should extend ".

1 think tiierefoie tliat I have so far made good rr<y s)osition— I ought
not to say that 1 think so. as it is not the habit of Counsel, with us at
least, to exj)ix .\, personal opniion and I wish to guard myself arul desire
to follow the course winch is considered the proMer course in these mat-
ters to subnut these nuitters, and let them be tested by the strength of
the aiguments advanced in snpport of them without bringing in, and
I hope my learned friends will agree with me, the personality of Coun-
sel as a warrant tor or against. 1 am (piite sure that theie are many
l)ropositionsi)ut forward in the argument which I have had the pleasure
of reading ])resented by the Unit«'d States which i should be sorry to
be, and I think my friends would be sorry themselves to be committed
to as ai>pro\ ing Lawyers.
The contingency is. therefore, that if it shall be found that tlienmtter

stands in such a condition of things that there is not the exclusive
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right peculiarly appertaining to the United States, which is suggested
either under an inherent or under a derivative title, then the question
of llegulations is to arise. I now think this the convenient moment
for supplementing the further answer to the question which one of the
Tribunal was good enough to address to me as to Question 5. The only
dift'ereuce between Question 5 and the preceding Questions is this.

Both relate to questions of right; both are based upon allegations of
right on the part of the United States. The only difference is that
whereas the Questions 1, 2, 3 and 4 are based upon what I may call the
derivative title under Russia aiul upon the allegation of acquiescence
of Great Britain, Question o asserts those rights of protection and of
property as inherent in the United States itself by virtue of its territory

and rights inherent in itself, exclusive of others. That is the only
difference. In other words, Question 5 points to rights of an exclusive
kind belonging tc the United States by reason of its inherent i)ower8
as territorial onnefs; Questions 1, 2, 3 and 4 are conversant with the
allegation oi rights of the same kind but based upon a deriv.ative title

from liussia, a title which they allege to have been recognised by Great
Britain.

Now, I claim, therefore, to have made good, so far, the position with
which I set out.

Mr. Justice Hablan.—In order that 1 may get your idea exactly,

will you tell me, is it your contention that tlie arbitrators could not
determine the question named in the first two lines of Article VII as to

the exclusive jurisdiction of the United States without also determining
the question of the right of property in Question 5.

Sir Charles Russell.—I think. Sir, I must ask you to be good
enough to repeat that question, and, if you could, in a little louder
voice?
Mr. Justice Harlan.—Is it your position, which I want to under-

stand fully, that the arbitrators could not deteruiiuethe question in the
forefront of Article VII as to the exclusive jurisdiction of the United
States without determining also the question of the right of property
named in Question 5?

Sii Charles Kussell.—No, I say that is involved. I have already
answered that in the answer that I have already given to you.
Mr. Justice Harlan.—Yes.
Sir Charles Russell. —You will observe. Sir, that the thing is

clear. "If tlie determination of the foregoing questions," you will

observe, the argument is clear and I beg to point ou^ that it would have
been very convenient, if this idea was passing through your mind or

through the mindof any meujber of the Tribunal, if my learned friends

themselves had been asked about it, because my leai ned frieiul (and
therein I think he was perfectly right) did not seek to draw any distinc-

tion such as is suggested in the question, nor indeed could he as I submit.

The first words of Article VII are. " If the determination of the tore-

going questions as to the exclusive jurisdiction of the United States."

It draws no distinction between Question 5, and Questions 1, 2, 3 and
4. It deals with the foregoing Questions. The foregoing Questions
are Questions 1, 2, 3, 4 and o. That is my answer.
But now. Sir, I proceed.

The President.—I would rather that we broke off' here if you are
going to begin a new part of your argument.

Sir Charles Russell —If yon please.

[The Tribuual then adjourned for a short time.]
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Sir Charles Russell.—Sir, so far I have dealt only with the clear

and marked divisions of the questions and the clear and marked dis-

tinction as to the functions wliich this Tribunal is called upon to exer-

cise in relation to that marked division of the question. So far I have
said notliing about the Commissioners. It will be apparent to the

Tribunal that the reference to the Commissioners ap])ears in the Treaty

in an inverted order. Tliat is to say that Article VII refers to the part,

so to speak, that their opponents are to play in the controversy when it

becomes a question of Regulations before the Tribunal whereas it is in

Article IX that wo find the constitution of the Commission itself; and
therefore, with the assent of the Tribunal, I would refer to Article IX
first as being, I think, in the more natural order.

Article iX provides that:

The HIkIi Contracting Parties have apreed to appoint two Comniissionera on the
part of each Governnieut to malce tlie joint investigation and report oonteuiplated in

the preceding Article VII and to inclnde the terms of the said agreement in the
present Convention to the end that the joint and several reports and recouimeiida-
tions of the said CommiHsiouers may be.

Not "shall be " but " may be " :—" In due form submitted to the Arbi-

trators, should the contingency therefor arise."

Thereupon it proceeds: "That each Government is to appoint two
Commissioners to investigate conjointly." And further:

The fonr Commissioners shall, so far as they may be able to agree, make a joint
rei)ort to each of the two Governments, and they shall also Report either jointly or
severally to each Government, on any points upon which they may be unable to
agree*

Then follows the provision that they are not to be made public until

submitted to the Arbitrators, or until it shall appear that the contin-

gency of their being used by the Arbitrators cannot arise.

Now, first, it is clear from Article IX, and still more clear from Arti-
cle VII that the functions of the Commissioners h ve relation, and rela-

tion solely, to the question of Regulations. No\ , is that in dispute?
I do not think it can be disputed. I do not understand my friend Mr.
Phelps to have suggested the contrary.
Mr. Carter.—I do not know that Sir Charles expects an answer to

that.

Sir Charles Russell.—Merely yes or no. I anticipated rightly
that there was no contention about that.

Mr. Carter.—There is; we shall not agree to that.

Sir Charles Russell.— 1 beg your pardon. I understood you to
agree. Now, I understand it to be suggested that the Commissioners
reports have relation to other matters than the matter of Regulations.
That is what 1 understand.
Mr. Carter.—They relate to everything that they are pertinent for.

Sir Charles RussELL.~Yes; but the point is what are they perti-

nent for? To that I get no answer. Either the functions of the Com-
missioners relate to Regulations, or they do not. What is the position
that the States Counsel take. In certainly understood—I may have
been wrong, of course I should not seek to bind my friend Mr. Carter
by any statement that my friend Mr. Phelps made;—but my friend Mr.
Phelps in distinct terms said that this was the ordinary case in which
one question being submitted one way, other questions might, become
unnecessary to consider at all : therefore, if the first five questions were
decided one way, the question of Regulations might become wholly
immaterial. But I do not seek to rely upon any a<lmis8ion, qualified or
absolute. I rely upon the Treaty itself. What is the matter to which
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these reports, to use my friend Mr. Carter's slightly dubious expression,
are pertinent? Tliis at least is dear, tliat Article IX conteiiii)lates a
contiiiijeney in which their reports shall not be used. So far, 1 think,
we agree.

Tlien what is the function that the report is to ]»lay and in reference
to what questions? For that we have to look to Artiitle Vll

:

If tlie (It^terniiiiulion of the I'orofjoing (|iie.sti()i)8 as to the exoliiRive jurisdiction of
thf I'liiled States shall leave the subject in snch position th.it the (•oucurreuce of
Gi(!iit Britain is necessary.

Then the Arbitrators shall determine that question.
"To aid them in that determination, a rojiort of a Joint Commission,

to be appointed by the respective Governments shall be laid before
then)"—the next i)lirase I will leave till a later jjcriod of my argu-
ment—"with such other evidence as either Government may submit."

Jt really passes my humble capacity to see what is to be said in

answer to the proposition which I respectfully aiHrm and submit, that
Articles Vll and IXnnike that clear to demonstration which, up to this

moment, I did not think was even in controversy between us, that the
ai)pointmentof the Commissioners, to begin wirli. and the report of the
Commissioners consequent upon their appointment, was to serve one
purpose and one purpose only—to aid the arbitrators, should the con-
tingency arise, in determining the regulations which they are to ordain.

1 am a little surj)rised that there should be any doubt about that. I

cannot think there is any real doubt in the mind of any one of the
Tribunal whom I am now addressing. But of course 1 go turtliet;tlian

that—much further than that. I say that Article Vll shows, and shows
for a very good reason, that when you come to the question of Eegula-
tions you are following and ob.serving an oi'der (piite distinct from that
wdiich you are ob.serving when you are dealing with the question of

right, bee ause you have got what might be called selfcontained ])ro-

visions in Article VII, showing what the Tribunal may have regard to

in the consideration of the question of llegulations. What is that?
They are to be aided by the Report of the Commissioners; and what
el.se? "And this report shall be laid before them with such other evi-

dence as either Government may submit."
Keally one l.as a diflicnlty in knowing what is the construction put

opposite to this. My friend, Mr. Phelps, says that the lallacy in our con-

structions depends upon the nu.sconstruction which we place upon tiie

word "contingency" in Article IX; and 1 agree—for I wi.sh to come to

close quarters upon the question—that if my friend's construction, of

that word "contingency" in Article IX is the correct one, he has
advanced a long way in the support of his argument; but equally by
contrary if his construction is the erroneous one it is fatal to his argu
ment.
Now, the first thing to be observed is this: That the word "con

tingency" occurs twice in Article IX. It occurs in the lirst clause; it

occurs in the later clause. Is it to be believed that it occurs in those

two clauses in a different sense and that the same word used in the same
article has one meaning in one part of that Article and another mean-
ing in another part? No, I do not think that will be urged; but I am
not asking for an answer. I do not think that will be urged; but what
is its meaning in the ])ositi(n» in which it first ai)pears?

I thiidv, before I submit what the Tribunal has of course already
anticipated, as to the meaning which we attribute to it, it is best to see

what my friend, ?vlr. Phelj)s, says about it. 1 am reading from the print

of the shorthand note of the argument yesterday evening, at page 47



ARGUMENTS ON PRELIMINARY MOTIONS. 55

eon-

of tlie print, at the end of the sec(nul large clause, about the middle of

the pajie: "These re|>ort8, says tlie Treaty, shall not be made public

they shall be submitted to the Arbitrators or it sliall be considered".

That the contingency of their being used by the Arbitrators cannot

arise. It is said that that contingency refers to the contingency of the

decision.

"It is said" ought also tt) precede the next sentence.

"It is said the contingency is, whether the Arbitrators shall decide

in favor of or against the claims of right which the United States

Government have set up. We regard that as altogether erroneous. It

is the contingency of the Arbitration itself—the contingency of tliere

being any arbitration, not the contingency of the decision on the i)re-

vious questions that tiie Arbitration shall reach, if it takes place".

That meaning is sufficiently obvious; but it is made clearer if the
Tribunal will refer to i>age 50, the last sentence but two at the bottom
of the page. You will observe, sir, the sentence beginning "Does it

refer ".

"Does it refer, as my learned friend will contend, to the contingency
of the Tribunal deciding against the United States on the five questions
that are first propounded, or does it refer to the contingency of there
being any arbitration at all?"

That is it say, those who argue on behalf of the Government of the
Queen contend that it depends on the contingency of the decision in a
particular way of the five questions. "1", says Mr. Phelps, represent-

ing the United States, "contend that the contingency referred to is the
contingency of there being any arbitration at all". The issue is there-

fore clearly joined between us. My learned friend has stated with great
clearness, what he means is the construction. He adopts one construc-
tion ; we adopt the other.

And finally, the last reference I shall trouble you with, Sir, is the last

paragraph but one on page 51, of the short hand rej)orts where there
is an interruption by one of the Tribunal putting a question. My friend

has concluded the sentence which ends, or begins a paragraph, 1 am
not sure which

:

" If the Commissioners agreed, there would be no occasion for any
Arbitration,"

This is still following out the idea that the contingency twice referred
to in Article IX referred to the contingency of there being no Arbitra-
tion at all.

"If the Commissioners agree," says Mr, Pheli)s, "there would be no
occasion for any arbitration". Then Lord Hannen asks the question,
"Where is that embodied in the Treaty ? Is it anywhere embodied in

the Treaty, that if the Commissioners agreed the Arbitration would
not go on?"
This is a very pertinent matter. My learned friend's answer is.

"No, your T-ordship, it is not."
Now, therefore, the question is the question that is decisive in this

matter, as it seems we both think.—What is the meaning of the word
"contingency" in Article IX?
Now, let me guard myself upon one matter of construction. This is

a question of the construction of the Treaty; and although I do not
deny that on points where the Treaty is ambiguous it may be, and has
been so regarded by previous tribunals constituted like this, admissible
to refer to the negotiations which led up to the Treaty, in order to define
the subject matter of the Trealy, the subject-matter referred to the
tribunal, etc., I deny that where the Treaty itself is clear and uuam-
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biguons, that the reference to what Lord Salisbury may have thonjiht
or said or written in his Cabinet, the question of the Treaty being- a
matter of royal prerogative and therefore of executive action in Great
liiitaiii, can be invoked in tlie construction of the Treaty; and equally
we know that by the Constitution of the United States the head of the
executive there cannot bind the country by a Treaty, but that it nmst
be a matter approved by the Senate or approved by a certain propor-
tion of the Senate. Agreed; but we have no more to do with discus-

sions in Senate or out of Senate, or as to wliat intiuenced this Senator
or that Senator in the view that he took in giving his vote for or against
the atliriuation of the treaty than we have to do with the thoughts,
opinions, writings, sayings of Lord Salisbury discussing the matter with
his collciiguos or conveying his views by diplomatic correspondence to
the representatives of the Crown in foreign countries.

Then is this clear? Is it a matter of doubt what this "contingency"
meiins? Let us see the connection in which it is used:

^'Tlie Contracting Parties have agreed to appoint two Commissioners
to re]K)rt on the part of each Government to make the joint investiga-

tion and to the end that the joint and several reports and recommen-
dations—

"

Can it be supposed that the recommendations had anything to do
with the question of decision and legal right?
"of siiid Commissioners may be in due form—

"

Wiiat?
"submitted to the Arbitrators, should the contingency therefor arise."

It is not submitted to a tribunal of arbitrati<»n e.v pout facto to be
constituted, but it is submitted to the Tribunal which by this Treaty
is constituted; and therefore to suggest that it was in the contempla-
tion of the parties to this Treaty thsit the contingency referred to, as to

there being arbitration at all, cannot be supported with any show of
reason whatever. The Tribunal is constituted by this Article.

But is there anything further to make that clear? Ifmy friend is right

in his contention, it follows that it was also contemplated that if the Com-
missioners should sigrec in their report—and that is what my learned
friend does not shriiik fi*om saying—that if the Commissioners should
agree in their rei)ort, there is to be no arbitration at all. There are
two answers to that. The first answer is that which you will already
have gathered from my argument on another i)oint; namely: that the
Commissioners had nothing to do with the questions of right, and
that Arti(!le VI expressly stipulates that there shall be a distinct deci-

sion by the Arbitrators upon those Ave questions. That is answer
nund)er one.

Answer number two, equally clear and equally conclnsive: That if

the Commissioners had agreed in their report, and had agreed in their

recommendation, not only does this Treaty not make it obligatory upon
the Arbitrators to accept and act upon tliat report, but it in express
terms shows what was to be the relation of that report to their consid-

eration, and to their decisions on the question of regulations. Article
VII has in express terms said that the report of the Commissioners
was not to rule them, was not to be a matter which they were to adopt
as a matter of course, without exercising their own judgment upon it,

but was a matter to aid them in their determination upon the question
of regulations.

Therefore my answers, as I submit, are clear and comi>lete. It was
not the contingency of there being an arbitration at all, for the two
reasvuis I have given, which I hope 1 have made intelligible to the
Tribunal, and which I do not desire to repeat.
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The oontinfjency was the coiitinfjeTicy of the five questions being

decided in the fashion whieh should render the concurrence of Great
Britain necessary. That was the contingency eoiiteniphited in the first,

as it was the contingency contemplated in the last part of Article IX.

Indeed, the latter connection in which the word "contingency" is

used even more strongly makes the force of this contention which I am
submitting apparent, because the words are: "These reports shall not

be made public until they shall be submitted to the Arbitiators^ or

(until again understood) it shall appear that the contingency of their

being used by the Arbitrators cannot arise." Not the contingency of

there being an arbitration, which arbitration by the preceding provi-

sions is already constituted.

If it had not been for the introduction of certain other topics, I

should, Sir, have felt myself justified in sitting down; but I suppose
that I ought to refer to the other topics that have been dealt witli by
my learned friend.

Let me, however before I leave these Articles, make some reference

to a very—if I may respectfully say so—acute comment thrown out by
one of the members of the Tribunal, a comment which I confess seems
to me, as far as 1 can judge, to be well founded in one particular. I

understood that comment to amount to this—I do not regard it as the
judgment even of the individual member of the Tribunal; but I under-
stood it to mean ; that the report contemplated by Articles VII and IX,
to be a report within the meaning of those Articles, ought to be a
reiiort which might turn out to be a joint or a several report, but which
whether a joint or a several report, should hefoimded upon a joint investi-

gniUm. I understood that to be the suggestion.

Senator Morgan.—J intended to put that as an inquiry.

Sir Charles Kussell.—I am not at all sure that that is not perfectly

sound. 1 am not at all sure that when ice come to examine these reports

of the Commissioners on both sides it will not be fotmd that they will not
stand the test-^ and that applies equally to the reports of the Commis-
sioners on the part of the United States and to the reports of the Com-
missioners representing or appointed by Great Britain.

Mr. Justice Harlan.—I suppose you are familiar with the report
now being talked of—the 8up])lemental report?

Sir Charles Russell.—Yes.
xMr. Justice Harlan.—Can you tell us—for we have not yet had it

before us offl<ually— whether it is a separate report, based upon the
joint investigation that was made in 1891, or is it a report based upon
a subsequent independent investigation in which both Commissioners
participated?

Sir Charles Russell.—As far as I can judge, partly on one, and
paitly on the other. My learned friend said that he had not read the
report; and indeed in the letter by which the United States Agent, my
friend Mr. Foster returned the re]K,rt, it was stated that it was unread.
That being so, my learned friend Mr. Phelps said that somebody or
other who I do not know, has told him that it contains a number of
new depositions. All I can say is that it is not an accurate description
of it.

Lord IlANNEN.—Sir Charles, will you allow me to call your attention
to a passage in the seventh Article which I do not think yon have com-
mented upon? What constnu'tion and etlect do you give to those last
words "with such other evidence as either Government may submit"?

Sir Charles Russell.— I am coming to that, sir.

Lord Uannen.—1 beg your pardon.
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Sir ("!nAT?LES Kussell.—T had not at all forgotten that; and I am
now leading' up to it, as you will see in a moment.

1 was considering at the moment what one of the Tribunal said as to

the necessity of these reports being founded upon a joint investigation,

altliough they might be separate reports. I would like further to point
out that I do not myself think that it was intended—but I do not
myself see that these reports were intended to be invested, I do not
use the words in any way profanely, with any peculiar character of
sanctity, or that any very peculiarly great moral weight was necessa-
rily to be given to them beyond what their intrinsic contents would
justify. I have pointed out they were to be mere aids to the Tribunal.
They were not to be the rule for the Tribunal. They were to assist the
judgment of the Tribunal, not to dictate what that judgment should
be; and here I immediately come to the point suggested by Lord
Hannen.

If that be so, it becomes entirely unimportant—and this I say in

favor of the United States Commissioners' report as well as in sujjport

of the Commissioners of Great Britain—it becomes comparatively
unimportant to inquire whether these reports were founded upon a
joint investigation or upon several investigations. They may have
failed to comply with the direction given in Article IX; but if they
supply means of information to enlighten the judgment of this Court
upon the subject of regulations, with which alone tliey are conversant,
then tliey come under the head of " any other evidence which either

Government may submit;" and I do not shrink from putting my propo-
sition as high as this: that up to the last moment, when discussion is

taking place on the subject of regulations, if either party can put
before this Tribunal matter which may, and in the opinion of the Tri-

bunal ought, to affect their judgment upon the character of those reg-

ulations, it is within the competence of either to do it. You will say,

according to the authority inherent in you, when the point has been
reached when you desire U> retire to your chamber and consider the
question of regulations; but I say up to that moment—I put it as high
as that,—you ought to seek, and you certainly would be entitled to seek,

for any information which can be put before you by either the repre-

sentatives of the United States or the representatives of Great Britain
"which may help your judgment upon the question of regulations.

Now the answer which my learned friend makes and that upon which
he bases his argument, is upon the ground of what he has been pleased
to call manifest injustice. Indeed, 1 think he said "outrageous injus-

tice". I think he used both expressions. That does lead me, really to

ask the Tribunal to consider what is the constitution of their own body.
I have pointed out that it is undoubtedly clear that as regards certain

of these questions, which I have denominated and again, for brevity,

denominate questions of right, they are simply to decide as judges and
as jurists. 1 reaffirm that proposition; but when I come to the further
question of what rules of evidence are to guide them in t'le determina-
tion of those questions of right, I have only to point to the Case of the
United States, to the Appendices to the Case of the United States, to

the Counter Case of the United States, and to the Appendices to the
Counter Case of the Un.ted States, in order to show you and make it

demonstrable that there is, in the view of those who represent that
great community, and that there Js, according to the constitution of

this Tribunal, power to lay before this Tribunal what is not legal evi-

dence in a court of justice.
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Let me illustrate it. You have seen in the appemlix to the Case a
nuinbei- of depositions of native Indians and other persons who profess

to bi^ more or less experts upon the question of the pursuit of seals.

AVe have not had the opportunity of testing by the rciidy test of Cross-

l^ixaniinatiou one sinjjle one of tliose witnesses. We liave not had the

opportunity of impiirinj; into tlie eharaeter, the antecedents, the "truat-

wmtiiiness"

—

to usemylearned friend's expressiou—of any one of them:
and yet we are—because the exi;;eucies of tlie case lequire that we
should, and because the constitution of this Tribunal contemplates
that we should—willing that all that, quantum valcat, shall be regarded
and taken into consideration by this Tribunal, this Tribunal weighing
the evidence by such means as are available to them, discounting it

wlicre they have reason to suspect Uiotive, or where they see intrinsic

imiuobability; contrasting it with the evidence upon the other side,

and by this nutans, (although not strictly legal evidence), arriving at

what they will, in the result, regard as reliable and solid information

ujjon which their judgment may be rested. I turn to the Counter Case,

and really in view of what I must be permitted to call the extravagant
expressions of my learned friend Mr Theips as to the inicpiity of our

putting something forward which they have had no opportunity of

answering, I do not understand how my learned friend can reconcile it

to his moral sense to put before this arbitration the mass of matter
which is to be found in the Counter Case, and which we have had no
o])i)ortunity of answering.
Now let me make clear to the Arbitrators what I mean by this, I

ought, to tell you how it is said this is justitied. It is said that this is

by way of answer to the Case of Great Jiritain. Well of course that

is a mere fcK^on de parler. None of it purports to be in answer to

specific allegations in the British Case, and it only needs reference to

any part of this book to see that if there be injustice of the kind which
my learned friend insisted upon, it relates to all that portion of the
United States Counter Case which I have separated from the rest and
which runs with the exception of a few pages from page 135 to the end
of the volnme, what do I find there. I find there reports, amongst
others—I am merely taking these as illustrations—of a Captain Hooper
made in August of 1892, September of 1892, one of a Captain Coulsou
of the 0th September 1892, one of a Mr. Evermann of the 281,h Septem-
ber 1892, one of Mr. Stanley-Brown of the IGth December 1892, and I

find de])ositions of a nunibor of witnesses whom we never ijeard, whom
we have had no opportunity, I need rot say of cross-examining or of
inquiring into, extending from page 300 odd on to I think page 400.

Therefore really this cry of injustice is as I conceive not in fact well
founded. But I want to go a little further. It is said by my friend,

not only is this Supplementary Keport offered in evidence, but it is

otlered in evidence under circumstances in which it is sought as a sup-
plementary Commissioners Report, to give it a special sanctity or
character. I think the ex])ression my friend used was " to put it on a
higher plane". Let me absolutely and at once disclaim any such sug-
gestion. I claim no special value by the reason of the fact that these
were Commissioners appointed by Great Britain, beyond intrinsic
value, after weighing their statements, contrasting statements on the
same subject by witnesses on the part of the United States and judging
of the inherent weight and probability and prower of self-recommen-
dation which statements themselves contain—I claim in a word no
other weight than the intrinsic merit of the thing itst if demands.
Thus I come back to my idea of a few moments ago, that we seek to
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put this in evidence wliich under Article VIF may bo received by tliis

Tribunal under the title of " hucIi other evidence as either (government
may submit," and let me say that I do not re<!ede from, but stand by,
wluit 1 Siiid, that up to the m<unent that you retire to consider the ques-
tion. of Kefjulations, after you shall first have decided, as the Treaty
requires, the five questions of right, raised for yotr distinct de<iision,

it is within the competence of this Tribunal to receive any evidence
ottered by either Governnient which has any valuable light upon and
in relation to the question.

The President.—Do you construe this as meaning legal evi<lence
or information

f

Sir Charles Eussell.—Information merely.
The President.—Not legal evidence.
Sir Charles Russell.—Not legal evidence.
The President.—The words are, " with such other evidence as either

Government may submit." You do not construe that as implying legal
evidence.

Sir Charles Russell.—No, Sir.

Lord Ifannen.—None of this was legal evidence, because it would
not be subject to cross-examination.

Sir Charles Russell.—Not subject to cross-examination.
The President.—The construction goes rather far. One would like

to know how far it goes, atid how far it does not go.

Sir Charles Kussell.—Certainly, Sir. Let me make that position
clear because I think it lies at the very root of this matter. If this is

a matter which at all weighs upon the mind of the Tribunal, or of any
one member of the Tribunal, I would desire to enlarge upon it, and to
enlarge upon it simi)ly by saying that there is no part of the evidence
submitted on one side or the other which is legal evidence. The United
States has no legal evidence.

Senator Moruan.—Why is it called " evidence" thent
Sir Charles Russell,—Because it is evidence. It is called evi-

dence because it is evidence.
Senator Morgan.—Without being legal.

Sir Charles Russell.—Without being legal certainly.

The President.—Even for the legal points.

Sir Charles Russell.—Even for the legal points. So far as the
legal points are concerned our position, and I must enlarge upon that
presently, is clear. We say, as regards the first four questions, namely
those relating to what I have called the derivative title, or the title

founded upon estoppel, that they involve no questions of law that are

really likely to cause, I think, any doubt or any difiiculty, or I will ven-

ture to say, although I may be sanguine therein, anj'ditt'erence between
those who represent the United States, and those who represent Great
Britain.

Mr. Justice Harlan.—What questions are those?
Sir Charles Russhll.—The first four. They depend upon construc-

tion of public documents., and upon historical facts—those first four ques-

tions. As regards the 5th question, there I agree there is a difl^erence.

We come there, undoubtedly to vexed questions, but in our submission
and in our judgment—and it is the position we have taken in the orig-

inal Case, and the position that we adhere to—so far as they de^^end
upon any facts, those facts are not in dispute, and it is upon the qtes-

tions of law applicable to facts that are not in dispute that the decision of
question 5 depends.

Senator Morgan.—Jo yon mean Municipal law, or International lair?
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laicf

Sir Charles Kussell.—/ mean both. It is anticipating; but as the

uieiiiberut' the Tribunal has mentioned that, I may perhaps avail myself
of the op])ortunity of pointing out that the title to property can only have

it8 root of title in Municipal law.

Senator ]\1ou(;an.—That is what I understand your Counter Case to

contend for.
Sir CuARi-ES UnssKLL.—Yes, it can only have its root of title in

Municipal law. it may be that if there is a dispute between the Munic-
ipal law of America and the Municipal law of Great Britain, Interna-

tional law may have a voice in saying which law—which Municipal law
is to rule. It may be that International law may have an important
voice in saying wiiat are the sanctions which International law'will rec-

ognize in relation to the rights of property within Municipal law.

It may be also that International law, where the Municipal laws con-

flict, will decide between them. The law of America, as you all know,
finds its source and derives its strength and its history from the Com-
mon law of England. The Municipal law of each country is the same;
and the root of title to property must depend upon Municipal law; and,
where those Municipal laws agree, the functicm and part that Interna-

tional laws play in that controversy is indeed a very little one. How-
ever, that is aside irom the question which I am here discussing.

Mr. Justice Harlan.—Whether it depends on Municipal law or
International law, how far does the question of the right of proi)erty
depend u])on the facts of seal life?

Sir Charles Russell.—I have said that, in my judgment, so far as
the facts of seal life are material for the question of law as to proi)erty
in seals, they are not in dispute.

Mr. Justice Harlan.—When we come to determine the question
whether the United States has any right or property in these seals or

in the herd, do we consider and ought we to take into consideration the
facts in seal life?

Sir Charles Kussell.—Certainly. So far as they are material, cer-

tainly.

The President.—I think we had better leave that for the moment
and argue on the points now before us.

Sir Chari,es Kussell.—I should say so. I have been led away
from my argument.

Mr. Justice Harlan.—The question which I put to Sir Charles Kus-
sell was exactly in the line of tiie argument that he was making.

Sir Charles Kussell.—Quite so. Sir. I hope nobody thinks that
I complain of any question or interruption.

The President.—I think. Sir Charles Kussell, you rather swerved
from the orijiiiial jdan of your argument.

Sir Charles Kussell.—Well, Sir " swerving," rather implies "shy-
ing " from it.

The President.—No.
Sir Charles Kussell.—I have been a little induced to go out of

the line but I have not swerved from the proposition.
The President.—I do not say that the fault was yours.
Mr. Justice Harlan.—Sir Charles Kussell was discussing the ques-

tion of the right of property, and upon what it rested.
Sir Charles Kussell.—Do not for a moment, Sir, suppose that I

complain. I do not.

Mr. Justice Harlan.—And the question I propounded to him was in
the exact line of his argument and I did not intend at all to swerve
him from that line of argument or to divert him. It is exactly in the
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lino of the question wliicli he in discuHsiiig and which we are to con-
ti'uWx.

Sir OiiAUi-ES KussEi-L.—Well, Sir, may I be excused from making
any coiiinicnt on tliat; beyond saying that I do not at all complain
whether it was in the line of my argument or whether it was uot iu the
line of my argument.

Mr. .Ju8ti<!e IIaulan.— I did not understand you as comidaining.
Sir CiiAULHS UrssKLL.—No, not at all; but 1 was in this, sense taken

away from the point which I was upon,—the point of what is the mean-
ing of the word " evidence". 1 did not anticipate that I should be
called upon to go into this (juestiou etymologij-ally; but 1 think as it

has been adverted to, i)eriiai)s the readiest answer and the most prac-

tical answer is to state this broad projmsition, that there is no part of
the so called evidence in the United States Case, in the Apjjendix to

the LTnited States Case, in the United States Counter (Jase,—excepting
always documents <if a i)ublic character,—there is in the whole mass of
it uot one item tliat would be legal evidence in a Court of -lustice over
which any of the distingnishtd judges who are here might preside if he
were either in America or in Cireat Hritaiii. In other words, the volume
of material that has been put beUu-e tlie (Jourt satisfies none of those
tests,—amongst otiiers the great test of cross-examination,—which
according to the systems of judicature prevailing both in England and
in United States would nuike it receivable as strictly legal evidence if

tendered. Now I hoi)e I have conveyed my meaning.
Well then if that is so, 1 think the Tribunal will see—I thiidc you,

Sir, cannot fail to see,—that when you are dealing with two countries
whose system of law and judicature is substantially the same, and
when tliey have by the preparation of their Case and their Counter
Case and their Ai)pendices treated as nuitter of an evidenciary charac-
ter to be put befoie this Tribunal nnitter which does not come up to the
test of legal evidence, the word "evidence" in the seventh Article does
not mean evidence which a Court of Law in either Country would
receive if strict objection were taken.
But now, Sir, I have not yet, I am afraid, concluded. If I am right,

the conclusion so far of course is this, that when the question of regu-
lations comes on the tapis, when the point has been reached, at which
alone the Tribunal are competent to consider the question of regulations,

then they are entitled to avail tliemselves of any class of evidence within
the wide descriptiim I have given to i*: to aid them in that question of

regulations, and that evidence may be submitted on the part of either

(Government. And in connection with the right of either government
up to the last moment to lay any matters before this Tribunal upon the
question of regulations, let me point out two things. First of all you
are aware, because it is ))art of the Treaty of Arbitration, and referred

to in the Tieaty of Arbitration, of one of the matters whi<;h comes
before you ultimately for determination, namely, certain claims niulcr

the modus vivendi of 1892. The modus vicendi of 1892 is I presume in

your minds.
The President.—Yes. We have a special Treaty for the modus

Vivendi.

Sir Charles Eussell.—Quite right.

Senator Morgan.—It is hardly a special Treaty, it is made a part of
the Convention.

Sir Charles Russell.—It is made a part of the Convention but it

is of a separate date and in a separate document.
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you.

Senntor MoiKiAN.—The ratiflcations of both were excliaiiged at the

same tiiiu'—probalily at the same nioineiit.

Sir (iiiAHLKH liussELL.— I have no doubt, Sir, that you are rijflit.

The IMmcsident.— It is part of our hiw—I mean the law which insti-

tutes this Tribunal.

Sir CiiAKLKS KussKLL.—Quite. It is immaterial except to point
out thiit the Treaty of Arbitration is dated L'lUii February, 18!>li, and
tiie Modus virendi or convention is the IHth of April, IWJ. I ani not
challcnjiinjj the correctneas, of course, of what you say on the matter.

The ])oint I am upon is ditl'eront.

The Prksident.—Both were ratiUcd together.

Sir CiiAKLKS KrssKi.L.—So, Sir, it has Just been stated.

The PRESIDKNT.—Tiie ratific^ations were exchanged together.

Sir Charles Russell.— 1 point out that under Article IV, in order
to facilitate proper enquiries (»n the part of Her Majesty's (rovernnuMit
with a view to tlie presentation of the case and arguments of that (lov-

ernnient before the Arbitrators, it is agreed that suitable persons will

be j)ermitted at any time, upon api)licatiou, to visit or remain upon the
seal islands during the sealing season for that purpose. That is April
of 1.H9L*.

The President.—The 1 8th of April, 18f)2, is the date of the Treaty.
Sir Charles Russell.—That 1 have stated. Sir,—the 18th of April,

18t)2. What 1 want to point out, Sir, is that all the qomplaint of my
friend here is that we were bound to set out in our origiiud t'ase all that
we had to say—all that we had to say both on the «iucstion8 of right,

and upon the questions of Regulaticuis. You recollect that. That is

njy friend's argument. Very well; but here in April of 18!)2 is a i)ro-

vision that in order to enable the Government to present its case, facili-

ti'"-' are to be given to visit the islands. That is April 1892. I need
.lot reniiiul you—You know enough of the history of the case to know

—

that the period as to which it is important, and the only important
l)eri()d in order to judge of the characteristics, so far as they are nuiterial,

of seal life in the islands is the breeding season, June, July, August
aiul Sej)teraber, and that those are the four months within which are
embraced the fullest, the best, and the most complete opportunities for
the inspection of seal life. And yet, my friend's contention is that even
upon the question of regulations we were to be bound to deliver a Case
by the Srd of September of 1892. When you recollect the remoteness
of Alaska to begin with, and the remoteness of I'ribilof Islands from
Alaska, it is obvious that it was contemplated by these parties that
there should be a much extended opportunity, so far certainly as qnes-
ti(ms of regulation were concerned, of aft'ording such information, and
such assistance to this Tribunal on the question of regulations as a
prolonged enquiry might give them.

Senator MoiioAN.—But did not the 60 days which you had a right to
claim aini)Iy provide for that?

Sir Charles Russell.—No, I do not know that that would neces-
sarily provide for it all. Sir, supposing they had extended it 30 days
more, which is the period.
Mr. (Jarter.—00 days.
Sir Charles Russell.—To begin with, Sir, the period which is con-

templated for extension is 30 days additional, not 00.
Senator Morgan.—Not exceeding 00 days.
Sir Charles Russell.—I say. Sir, that is an additional 30 days,

not 00 days wliich is contemidated, but that does not refer to the (jues-
tion of the orij^nal Case at all but to the Counter Case only. My
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frieud's contention is that all this ought to have been in the Original
Case. You lollow, I think, that that is an answer to the objection. In
otlier words the case is to be delivered according to the terms by the
.'Jrd of September, tliough we only got our authority to send to these
Islands un<ler this Article in April of 1892. We get oiir authority
under the Convention in April of 1892.

Senator Morgan.—Was anyone sent to the I'-Iands?

Sir Charles Kussell.—Oh yes, and h'j lieport appears in the
Counter Case.

Seiia,tor Morgan.—He got there?

Sir Charles Kussell.—Oh yes—they were sent by both sides, and
both sides have submitted these liGj[M)rts in their Counter Case. Both
have done the same thing. My friends, as clearly as we have, have
de|)arted from the idea, that the whole case was to be put out in the
ori<>iual Case. They have chosen, ot course, to say that a great deal in

their Counter Case which is new is by way of answer, but then you can
say that anything is by way of answer. It is strictly correct in sense
one—everytliing may be said to be by way of answer, but only in that
sense. But the question of Kegulations stands upon an entirely differ-

ent footing, which I have endeavoured more than once to make clear,

and if 1 have not succeeded in making it clear up to this poiut, I should
despair of making it clear by any mere process of di8<;u8S?on.

But now, Sir I want to refer to another matter. My friend Mr. Phelps
says "Oh but thSre is another objection that I have to the admissibility
of this Sujjplementary Report"; and that objection he says is this: the
Article provides for a Beport, if they can agree, to be made jointly

—

if they cannot agree, for joint and several Reports; and he says, hav-
ing made one Keport, which we have already furnished to them under
the circumstances which I will explain, they cease to be vested with
authority to mv»ke any other Ueport. They became fundi officio, my
friend would say. Well, Sir, I do not care to stop to consider even that
question. I myself do not see any reason why they may not make
several Reports if they are so minded. I do not see anything in the
Treaty which compels them to exhaust their functions in one Report;
but let that pass. I base the claim to the admissibility of this docu-
ment, not by reason of any sanctity attaching to it, because it comes
from the Commissioners, but as being evidence—"other evidence" within
the meaning of Article VII directed and intended to inform the minds
of this Tribunal upon the question of Regulations when and if that
question shall arise.

Senator Morgan.—But, Sir Charles, it might still be evidence mifjht

it not, and not havefound its way into the record in due season according
to the Treaty.

Sir Charles Russell.—Perfectly, that is my whole contention, Sir.

You have put, in one sentence, my whole contention, that, ai regards the

questions of Kegulations, there is, as contained in Article VII, provision
which has not relation to the rest of the Case; that is to say, irhen the

Arbitrators come to exercise judgment, which is not jtidicial, which is not
juristical, then they are to seek such evidence as either Government can
place at their disposition—any matter which will have the tendency to affect

or help their judgment upon the question.

Senator Morgan.—I beg to say that I have been misunderstood if I

am supposed to have stated in any way that tiie power to ordain Kegu-
lations exists only upon a certain condition and to be exercised at a
certain time.

Sir Charles Russell.—I am not su.,^ that I follow you. Sir.



ARGUMENTS ON PRELIMINARY MOTIONS. 65
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Senator >roi{(iAN.—T say tliat I have been niisunderstood if I liave

been siipjxjsed to insist tliat tlie power to ordain Ke^uulations exists

oidy upon certain conditions and at acertain time,—if Counsel will

allow nie to say so— if this Tribunal sliould come out witli an award
in which the Kefiiilations should be ado|)ted or established, and the

award should fail to lind tlie existence of any of these conciitions ))roce-

dent, as they are alley:ed. I think that that award would be unassailable.

Sir CiiAKLj;s liussiiLL.—I am not prepared to say, Sir, that the

award rerpiires the recital of any conditions.

Senator MoiKiAN.— If it does not then it rests with the Tribunal to

say whether the conditions have occurred, and at what time they will

decide the matter.

Sir CilAKLKS IJussKr.L.— Undnuhtfilli/, (iliva/fs as far a.s the Treaty

does not in express terms state the iraij in whicli those ([uestions are to

be d«»alt with.

Lord Hannen.—The Tribunal is recjuired to fmd ou those live

questions.

Sir (JiiAKLES KuwSELL.—No doubt.
Senator M out -AN.

—

Xot an n eonditio)! jireeedeut.

Sir CllAur/ES JiiissKLL.—As a condition precedent.

Senator MoHGAN.— / iii.si.sl the other irui/.

Sir Ciiari.es IUssell.—I am afraid now that I must make the
charge that I am beinj;' diveited from the ]>')int that I was makin.n'.

Senator ^MoiioAN.— 1 understood that C(mnsel (iiioted me as having
said the establishment of the eondition preeedent iras a ueresstiri/ Jounda-
tion of thejurisdietion and poiri r of this Tribunal to make the Award on
the determination of Refiulalions.

Sir Charles IUsseel.—My leaiiicd friend, i\ir. IMielps. may have
so cited you. that 1 do not recollect, 1 certaiidy did n(»t, and I do not
think my learned friend did either. I ('ontent myself with readinji' what
is ])lain English, and that plain Knjiflish is, that tli' decision of tiic Arbi-
trators, a distin(;t decision, shall be given on each of the live (luestions.

Senator Mon(MM.

—

In their final Aa-ard'l

Sir CiiARLics lU SSEI.E.— 1 will come to the (piestion of the dual

Award, or interlocutory Award in a moment, that is not thejioint 1 am
ui)on,—they shall give a distinct decision on each of those live (luestions.

Senator IMoKdAN.

—

JJnt onh/ one Airard.

Sir Ciiaki.es IUisseel.— I will come to that in a moment, but that
they shall give a distinct decision, I, for the third time, repeat on those
live (luestions, ami. it is only if tlnj determination of tliose live ipies-

tions oVall leave the subject in a condition in which the concurrence of

(Jreat Britain is necessary, then and then only, the Ifcgnlafions are
necessary, and, whether a particular member of this Tribunal thinks so

or not, that is my very respect I'ul, clear and resoiute submission.
Senator MdiUiAN.—1 was mcicly setting m\ self right about it, as

Counsel have alluded to the subject, 1 must say I ha\(' n; t intimate<l

the subject to be considered n-as auj/thinff less than the snh'jrcl as to the

presf reation of seal life, not in lichrintj sea, but in an>/ iraters to u-liirh

they miiiht resort.

Sir (JiiAULES Ri^ssELE.—J think that latter observation is not ger-

mane to the imitter in controversy now, but, as it has been advcrtcil

to, when the projjcr time comes, / shall hope to dcntonslrate that the so'e

area of dispute front the frst moment the dispute arose doirn to the last

moment, irt(s llehrimj sea. and Uchriny sea only. Uut I do not wish to

be led away at this moment.

u S, IT M 3
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I must advert, still trying to bear in mind the point I was upon, to

the siij;f>estion of my learned friend that the Commissioners after they
made their first Ke[)ort were funeti officio. I have told the Tribunal
why I did not think that important, because I do not ask this Tribnnal
to attach any peculiar character or importance, or to place tliis Supple-
mental KejM)rt ujjon any higher plane, than any other evidence that
might be ottered to them for the question of Regulations with which
alone it is conversant.
The President.—You mean that you put the Supplementary Report

upon the same i)lane as the first?

Sir Charles Russell.—Well, I myself think it is not tipon auy very
higli plane and 1 will tell you why. Let me point this out.

The President.—As to Article IX?
Sir Charles Russell.—Let me call your attention to this Article

IX : "The four Commissioners shall, so far as they may be able to agree,

make a joint Kejiort to each of the two Governments, and they shall

also report either jointly or severally to each Government on any points
on which they may be unable to agree." Then I want to know, is a
peculiar sanctity or importance to be given to the Reports in which
they differ, actcording to whether they come from the United States or
Great Britain? The very fact that they are, as the event has turned
out to be, and as one might well have supposed it would be, unable to

agree in the Report, and take diiferent views, and report in different

language acconling to the stand point they take,—you cannot extend
to two sets of discordant and disagreeing Re])orts,—you cannot to each
extend any peculiar sanctity or place them on any peculiar plane.

I'lach must stand on its merits, and the premises on which it is based
and the value the Tribunal ttiinks in the consideration of those Reports
thi*y respectively deserve,—no more and no less, and all this about
special sanctity, or peculiar character, or high plane, or low plane, may
be dismissed from this controversy as of no real moment whatever.
The Treaty is contemplating Reports as wide asunder as the poles, and
yet you are supposed to impart equal sanctity, and place eat^h on an
equal plane free from criticism. All is to go before the Arbitrators, if

they disagree, the Arbitrators are to say to which they give ellect, and
how far tliey are to give ert'ect.

I still have not said what I want to say on the fiincti officio point. It

is this. Tliat my learned friends did not themselves conceive that their

Commissioners were /?/Hc/i officio when they made their first Report, is

<'lear, because my learned friends will find that they have under a dif-

ferent date included in the documents which they have put in their

('ase, three Reports of different dates from their Commissioners. Very
well.

^'ow [ pass from that which I consider a very small point.
^Ir. Phelps.—One is the joint Heport.
Sir HiciiAKD W Ens'iER.—No, they are separate Reports.
Sir Charles Russell.— If the joint Report is to be regarded there

aie three. There is the joint Rejjort which nmy be said to l)e a Report
in wliich the Pnilcd States and liritish (Commissioners agrjM'd to «lin'cr,

and two sepaiale Kepoitsby tlu^ United States ('ommissioners Itesides.

Now, it remains for me, l)et'ore linally leaving this «piestion of the
meaning of "other evidence'* witliin Article VII t(» beg the considera-
tion of I Iki Tribnnal to these two points. I have pointed out in the ( 'on-

vention of Apiil IStL', facilities were given to the Representatives of
Great Rritain to «'Iaborale by furtlier en<iuiry and examination tliis

(juestion of seal life so far as it. had an imi)ortant bearing either on the
question of j)roi>erty, Mr upon the (juesfion of Regulations.
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You will, of course, uiiderstiuid when I say that as far as the Supple-

mentary lleport, the adinissihility of whi(;h is now alone in (juestion,

that is conversant, and ottered only as conversant with the question of

Kegnlations and Kes'uliitions only, and I have iK)iuted out in April 1S!»2,

recollecting the season in which observation can be made is June, July,

August and Septendier, and regarding the remoteness of the region in

question, and the infre(iuency of means of communication, that tlie

parties obviously intended that the iufornuitiou to be derived from that

lurther opportunity for examination sliould be in some way available,

1 have a further observation to make that I would res])cctfnlly urge
as having a most nuiterial bearing on Article VII. You are aware tliat

t'". Convention of 18913 was the second Convention in the nature of a
mc us Vivendi. You are aware that under the first Convention, as

under the second, restrictions were submitted to by the United States

as to the extent of its slaughter of seals upon the Islands themselves,

and that the citizens or subjects of Great Britain submitted to rcvstric-

tive regulations of a severe kind upon the question of pelagic sealing.

Is it to be said with any show of reason that if the result of that ex])eri-

ment, if the result of the action of these two Conventions in the nature
of temporary arrangements did throw any useful light upon the ques-

tion of what Regulations should be ordained by this Tribunal, that this

Tribunal is to be shut out upon that cpiestion of Ifegulations from the

consideration of that which would have a clear and a direct bearing
upon what ought to be the exercise of their discretion in the matter of

llegxilations itself? I re]ieat it might be, I do not alBrm that it was,
but that there might have been such evidence of the etfect of the opera-

tions of either the modns vU'endi of ISOl or of 18!>2 as might have tlirown

the most valuable light on the character of the Itegulations which this

•Tribnnal should ordain; and I say again, and it is the last observation
that I shall make on that topic, that I do not the least recede from the
position which I submit is an invulnerable one, that ou the question of
liegulations this Tribunal has no right to shut out from its considera-

tion, upon its merits, any evidence ottered by either Government up to

the very moment that this Tribunal retires to consider the questions of
Regulations.
iMow 1 have one more duty to discharge before I sit down, and that

is to show that the i)ositions which I have taken uj) in this argument
are the positions which the Government of the (^>ueen took uj) in its

(UMginal Case; that it is the ])osition which it maintained when the dis-

cussion arose in the interval between the original Case and the Counter
Case; and I do that not nuTcly to prove the consistency of our positions,

but to show to this Tribunal that the United States Representatives
had from the first to the last notice of the [dan which we were in good
laith and with deliberation pursuing. I refer first in that coniu'cfiou
to the Case originally presented. '. ou will recollect that that case was
jiresented on the IJrd of Septeuil)er, 1S;L', and at page 10 of that Cas«>,

ihe 5th Question of property and ])rotection, is referred to, and those
who i)rei»ared the Case proceed thus:

" This will be bii<'lly considered, but the i»ro]»(>sition which ap])ears
to be cmlioilicd in this (|ui'stit)U is of a character s<» unprecedented
that in view of the absence of any preciscdelinilion it is impossible
todis(tusH it at length at the present time, it will, however, be tn-ated
in the light of such nllicial statements as have heretofoic been maiie
on the part (»f the United States, its diseussi(Ui in detail being luices-

sniily reserved till sucii time as the United Slates may produce the
eviden(te or allcgai ions upon which it i-elies in advancing siudi aclaior'.
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I do not stop to consider whether the advisers of the Queen were right,

or whetlier tiiey were wrong in that position. Their view was that this

was a claim, and is a claim, novel and unprecedented, that the onus
lay upon those who put forward a claim so novel and unprecedented, to

justify it by facts and by arguuieuts, and that tlie onus was not upon
(J rent Jiiitain to disprove

—

tlie onus was on the United States fitiirma-

tively to [uove.
Then it proceeds to the question of Regulations, and it sets out Arti-

cle V II, and then it goes on : "The terms of this Article make it neces-

sary that the consideration of any i»roposed liegulations should be
])()sti)()ned until the decision of the Tribunal has been given on the
previous (jucstions. Beyond, therefore, demonstrating that the con-

currence of (Jrcat Britain is necessary to tlie establishment of any
lieguhiti<ms which have for their object the limitation or control of the
rights of British subjects in regard to seal-lishing in non-territorial

waters, it is not proposed to discuss the <iuestion of the proposed lieg-

uliitions, or the nature of tlie evidence which will be submitted to the
Tribunal." That is at psiges 10 and 11 of the original Case. On page
13r», Chapter VI 11, of the samcs Case, in relation to the question of prop-
erty and protection, it is there stated: "The claim involved in this

question is not only new in tiie present discussion, but is entirely without
precedent. It is, moreover, in contradiction of the position assumed
by the Ujiited States in analogous cases on more than one occasion.
Tlic claim appears to be in this instance made only in respect of seals,

but the principle involved in it might be extended on similar grounds to

other ',u\uni\]s fercc natiirn; such, fm- instance, as whales, walrus, salmon
and marine animals of many kinds." And then it proceeds to say
that these being admittedly animals/brrt' nniura', it was the duty of the
IJnitiMl States if tlieysouglit to make a^ claim to property in relation to

tiiem to esta))lish their grounds consistently with a Municipal law of
their own or any other country.
Then that subject is dismissed with this final note. "In the absence

of any indication as to the gnmnds upon which the United States base
so unprecedented a claim as that of a right to prcjtection of or property
in animals //7Yr lutinrn' upon the high seas, the further consideration of
this claim must of necessity be postponed; but it is maintained that,

according to the principles of International law, no jiroperty can exist

iu animals. /i'/Yc iiatunr when frequenting the high seas". And finally,

in relation to llegtilations, which is the matter which I have more
immediately iu iiand, it proceeds

—

"(rieat Britain maintains, in the
light of the facts and arguments which have been adduced on the
points included in the Oth Article of the Treaty, that her concurrence
is neccssaiy to the establisiiment of any Kegulations which limit or
control the rights of Hritish subjects to exercise their right of the pur-
suit and capture of seals in the non-territorial waters of Behring sea.

The further consideration of any proi)Osed Kegulations and of the evi-

dence pro])er to be considered by the Tribunal in connection therewith
must of necessity be for the ]>resent ])ostponed". It is clear therefore,

what was the position (it cannot be doubted) homi tide taken up by the
representatives and advisers at that time of the Crown as to the
proper position in this (piestion.

Then wo come to the correspondence which took place between Mr.
Foster and the representatives of the (^).ieen in Washington in Septem-
ber l<S!»-', ai'tei' the Case lias been delivered. Mr. IMielps has already
ri'ferred to this matter, but I must follow it u]). The pith of JNIr. Foster's

complaint is contained in the second paragraph of that letter, and I am
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reading from the Appendix to tbe Counter Case presented on behalf of

the Queen, Volume 1, page 1.—" I am now directed by the President to

say that he has observed with surprise and extreme regret that the

British Ca.se contains no evidence whatever touching the ])rincipal facts

iu dispute upon which the Tribunal of Arbitration must, in any event,

largely, and, in one event entirely, depend. No proof is ])resented ui)on

the question submitted by the Treaty eon<rerning the right of property

or pro])erty interest asserted by the United States in tlie seals inliab-

iting the Pribiloff Islands in Behring sea, or upon the question also sub-

mitted to the Tribunal of Arbitration concerning the concurrent Regu-
lations which might be necessary in a certain contingency specitied iu

the Treaty." That is the pith of the letter, which view, so expressed,

he proceeds to argue at length. I will only say now in ])as8ing that I

regret, and lioi)e he regrets, one statement made in that letter.

It is the statement which is to be tbund on i)age 4 of the same corre-

spondence, in which he suggests, and if I did not misunderstand him
my learned friend, Mr. Phelps, today—No, I ain wrong ni)on that; I do
not think he did; I thought he did, but he did not,—it is a statement
which Mr. Foster thinks it right to make, or a suggestion, that our
Commissi<mers, the Commissioners of Her Ikitannic Majesty, have
nmde up their Kei)ort not according to their own views of what they
ought to report, but had taken advantage of the fact that the United
States Commissioners' Keport had been ])resented with the United
States Case iu order to concoct a Report whidi should be an answer to

the Report of the United States Commissioners. Tlie language in

which he makes that very grave suggestion is this. " It was an advan-
tage which it is conceived was not intended to be aftbrded to eitlier

party that in taking its evidence-in-chief, it should have the benetit of
the possession of all the evidence on the other side, as also tiiat in

making up the Re])ort of its Commissioners it should tirst be provided
with that of their coll agues rejjresenting the otlier Government in

resi)ect to those points upon which tiiey have failed to agree." That
suggestion, of course, means what I have said; that the IJritish Com-
missicniers were going to do a dislionest and a dishonourable thing,

that instead of making their Report as they (conceived it right to make
their Report, they were going to make a Report wliicih was an answer
to the Report with which they had already been furnished by the
United States.

Now, I resi)ectfully commend to this Tribunal the perusal of Lord
Rosebery's letter to Mr. Herbert iu answer to this argument and com-
])laint of Ml t jster. It is to be found on page 4. Of course, it is not
for me to say, but I have listened with the attention it deserved to tlie

argument of my learned friend Mr. Plieli)s and I did not delect that
he had dis(!overed any Haw in that argument of Lord h'osebery. Ijct

me call your attention to what he says. At the top ol" page i) he says,

after drawing the distinction between the character of (lie questions.
"It will be noted that the seventh article of the Treaty refers only to

the Report of a Joint Commission, and it is by thc^ ninth Article aione
provided that the joint and several rei)orts and recommendations of
the Commissioners may be submitted to the Arbitrators, should the
contingency therefor arise. The event therefore on the happening of
which the Report or Reports and further evidence are to be submitted
is there indicated by the Treaty;—that event being the determination of
the five points submitted in the sixth Article unfavourably to the claim
of the linited States, and so that the subjec^t is left in smsh a position
that the concurreiice of Croat Britain is necessary for the purpose of
establishing proper Regulations.
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It will be noticed further, that the inquiries of the Comnnsaioners
are confined by Articles VII and IX to tlie question of Regulations,
and have no reference to the points raised by Article VI. It is clear

therefore that by the Treaty it was intended that the lleport or Reports
of the Commissioners should be produced, not as i)art of the Case upon
the questions stated in Article VI, but at a later stage and then only
in the contingency above referred to.

Then " with regard to (|uestioii 5",—that is the property or protec-

tion point.—" of Article VI the Government of Her Britannic Majesty,
believing that the alleged 'right of property or property interest'

depends u])ou questions of law, and not upon the habits of seals and
the incidents of seal life, have stated propositions of law which in

their opinion demonstrate that the claim of such right is not only
unprecedented, but untenable. These proposititms will be found at
pages 135 to 140, 153 to 157, and propositions 15, 16 and 17 on page 160
of the Case of this Government. This being the view of the Govern-
ment of Her Britannic Majesty, it would have been altogether incon-

sistent with it, and, indeed, as they conceive, illogical and improper, to

have introduced in to the I5ritish Case matter which in the opinion of

Her Majesty's Government can only be legitimately used when the
question of concurrent Regulations is under consideration." He then
eidarges upon those views and proceeds—and this is the point to which
I wish to bring this discussion now; "Tliese are the views of the Gov-
ernment of Her Britannic Majesty, and they must maintain their cor-

rectness. But tlie Government of the United States have expressed a
ditlerent view; they have taken the i)osition that any facts relevant to

the consideration of concurrent Regulations should have been included
in the Case on behalf of Her Britannic Ma.jesty presented under
Article HI, and that the absence of any statement of such facts in

that Case has placed the United States at a disadvantage. The Gov-
ernment of Her Britannic Majesty while dissenting from this view are
desirous in every way to facilitate the progress of the Arbitration and
are therefore willing to furnish atonce to the Government of the United
States and to the Arbitrators the separate Report of the British Com-
missioners with its Appendices.
The Government of the United States are at liberty, vso far as they

think fit, to treat tliese documents as part of the Case of the Govern-
ment of Her Britannic Majesty.
He then deals, in dignified and I think most courteous language,

with the suggestion to which I have already referred, the injurious

suggestion, and lie expresses regret that it should have been made.
He meets it by shortly stating tlnit the Re|)ort and Appen<lices so far

from being made to meet the Report furnished with the (^ase of the
United States in tiie words in which they are now (that is October,

18!>2), presented to the United States, were printed on the 21st of .June,

that is to say, three months bel'ore we saw or could have seen their

Commissioners' Report, and "laid before the Queen in pursuance of

Her Majesty's Commission".
Then comes ^Ir. Foster's answer; and I think my learned friend did

not quite realise what was the ell'ect of Mr Foster's answer. We
regard it as i)ractically an assent to the ]K)sition taken up by Lord
Rosebery, an assent in this sense, that they were willing to take and
did take the K'eport of the British (Commissioners as practically all

that we were going to offer on the incidents of seal life if tand so far as

they had any relation to property. We do not recede from that. We
maiutaiu the position still; that, so far as the determination of the
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question of property interest iu individual seals, in so-called herds of

.seals, or an industry carried on by the killing of seals goes, it stands
for judgment ui)0u facts that are i)ractically undisputed. The question

i.-i, the principles of law tliat are applicable to those facts. In acknowl-
edging this, Mr Foster says "If, as 1 believe and assume, this KeporL
contains substantially all the matter which Her Majesty's Government
will rely upon to support its contentions" not as to regulation "in
resi)ect to the nature and habits of fur seals and the modes of cap-

turing them; I entertain a confident hope that all furtlier ditliculty

upon the questions discussed iu this note may be avoided." I answer
to that, that Mr Foster may assume we do not seek to disturb his

assumption, that iu the document then communicated as far as we
believe any of the facts iu it are material upon the question of property
protection,—we have no desire to add to that store of information,

whether it is ample or whether it is deficient: but, on the (juestion of
regulations, we have never receded from the position, and do not recede
from the position, we did take up in the original Case and are entitled

to take up, and which is based on our construction, which we submit
is incontestably the right construction, that that Article Vll does, in

the matter of regulations, provide for the possibility and admissibility

of furtlier evidence tendered by either Government.
He then concludes: "1 deem it necessary, however, to say that the

Government of the United States will, should occasion arivse, tiriidy

insist upon its interpretation of the Treaty, and that it reserves its

right to protest against and oppose the submission to a reception by
the Arbitrators of any matter which may be inserted in the IJritisli

Counter Case which may not be justified as relevant by way of reply

to the Case of the United States." Our position is this, as far as our
original Case was concerned. We do not seek to supplement it by any
incidents relating to seal life which have any bearing ou <iuesti«ms of

property except in so far as the new matter introduced in the Counter
Case is there introduced in the terms of Mr. Foster's qualification as
an answer to the allegations and statements and evidence put forward
ill the Case of the United States; but as to regulations 1 do not depart
from the position I had previously assumed.
Kow we get to the next stage of this matter which I wish to follow

out so that there may be no dispute. The moment came for the deliveiy
of the Counter Case. What do we do? In the Counter Case they fol-

low the same position consistently throughout. On jiage 3 of the
Counter Case there is this passage: "The subject of the regulations
(if any) which are necessary and the waters over wliich the regulations
should extend referred to iu Article VII of the Treaty is considered iu

Tart II. For reasons more explicitly stated in correspondence which
will be found in the Appendix, the consideration of this point"—that
is regulations—"have beeu tieated in this Counter Case"—why?

—

"but only in deference to the wish expressed by the United States,
that arguments upon all the questions with which the Arbitrators may
have to deal should be placed before the Tribunal by means of the Case
and Counter Case. The Government of Her Britannic Majesty have
adduced these arguments under protest and without prejudice to their
contention, that the Arbitrators will not enter upon or consider tlie

question of the proposed Regulations until they have adjudged uj)ou
the five questions enumerated in Article VI, upon which they are by
the terms of the Treaty required to give a distinct decision, upon the
termiuation of which alone depends the question whether they shall
enter upon the subject of regulations. Her Majesty's Government
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ix'st'i've also tlieir ri{jl>t to adduce I'urtlier evidence on this subject,

«li()uld the natur(M>f the arguntent contained in tlie Counter Case on
behalf of the United States render such a course necessary or expedi-
ent." They claimed that then, and 1 as representing the Government
now claim it as within the right provided for by the Article VII to aid

the Tribunal, together with the Keport of the Commission—to aid them
Avith such other evidence as either Government" may ui)on the (juestiou

of the Regulations "submit".
Again at page IGG 1) of the British Counter Case the question is

referred to an«l I thiidv that that answers the question addressed to

us by one of your body as to when this position was taken up. I Inive

shown the position under the Original Case. I have shown the position

in the correspondence with Mr. Foster, and now the position in tlie

Counter Case: "Upon any discussion before the Tribunal upon the
subject of Regulations, Her IMaJesty's Government will refer if neces-

sary to the sui)plementary liei>ort of the JJritish Commissioners which
is now^ in course of prejiaration and will it is belit^ved be presented to

Her Majesty's (icnernment by the ojst of January 1S93 " and it was so
pri'sented and bears that date. The succeeding Chapters have been
prepared in order that the Arbitrators may be ])ut in jiosaessiou of the
consideration of the other facts material to the consideration of the
question of Regulations and of the reply on behalf of Her Majesty's
Government to the argument and allegations of fact contained in the
case of the United States with reference to pelagic sealing and the
management of the Islands in the past.

Now there is but one further stage of this controversy or discussion
and it is the correspondence which my learned friend in solemn tones
referred to this morning. That is the note .addressed by the late iMr.

Blaine when he had ceased to be Secretary of State and when Mr.
Foster had succeeded to that position.

1 refer with some reluctance to these questions of dispute between
two ministers, to each of whom I desire tt> attribute ecpuiily good faith.

I think it is unfortunate that these discussions should arise. 1 think,
moreover, that it is unnecessary that they should arise. As I hjive
sai<l belbre, if you have ambiguity in a Treaty or any other document
you may (!ven refer to extrinsic; facts, or you may even refer to docu-
ments which led up to that Treaty or agreement, in order to clear up
the common ambiguity relating to subject matter and so forth, but in

this case the parties have definitely, in English which is clear and
intelligible to tbose used to construe English, expressed the purposes to
which both Governments are committed; and 1 have therefore dealt,

as the nmin jmint and purpose of my argument, with the construction
of the Treaty itself as that which ought to guide the Tribuind. But
as my learned friend has felt him.self jnstitied in referring to this I am
bound to refer to the answer which was made by Sir Julian Paunce-
fote; I believe Mr. Blaine was very ill at this time, I think I am right
in saying that. It is addressed to Mr. Foster, and dated September
9th, 18!).:, and is at page 8 of the appendix to the British Counter Case.
1 do not think it appears in the United States Case at all.

Mr. Piii-ILPS.—IMr. Blaine's does.

Sir Charles liusf^Eix.—Yes, but not the correspondence as a whole.
]\Ir, Blaine writes "After an aibitration had been resolved upon between
the United States and Britisli Governments, a spectial correspondence
between the Depaitment of State and Lord Salisbury ensued, extend-
ing from early in July to the middle of November, 1801. The various
subjects which were to be discussed, and the points which were to be
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(l«^('i(lo<l, by tlio Arbitrators in the anairof tlie lU'lniiifj sea were ajirocd

iiHon ill this correspondeiice. A iiKnith hiter 8ir .lulian Pauiu'efotc! tlie

Jlrifish Minister aid myself arranged the correspondence, and rediua'd

the propositions and counter propositions to a INleniorandiun which was
sij^ned by us on the l<Sth Decend)er. Subsecpiently, the (piestions which
liad arisen between the twotrovernnienls concerning; the jurisdi(!tional

rifflits", and so on "were expressed in the form of a 'l^eaty conchided
at \Vashin}»:ton on the litHli Kebrnary ISJIU;"—1 donotthiidi it is neces-

sary to read every word of this, because it is not material to tlie point;

but this is tiie important position.

"In all these steps, inchidinfji' the correspondence with Lord Salisbury,

the ]\remorandiini concluded between >Sir Jidian and myself, and tiie

Treaty that was ultimately proclaimed on theKth iMay, 18!>2, and whitth

was negotiated by Sir Julian and myself not one word was said or inti-

mated respectin.y the (juestion now raised by the British Ciovernment
as to"—1 want to call your attention to this extraordinary languajie

—

"as to a secondary submission of evidence after the first tive points set

fortii in Article VI had been decided by the Arbitrators. It was never
intimated that any other mode of proceeding should be than that which
is ex])iessed in Articles 111, IV—and V of the Treaty. I shall be sur-

prised if Sir Julian Pauncefote shall differ in the slightest degree from
tiiis recital of facts".

I will read what, Sir Julian Pauncefote said in a moment, but there
lurks in this (though not so obviously) as in the argument of Mr. Phelps
the suggestion that we are here contending that there shall be two sepa-
rate awards. First two separate hearings and then two sei)arate awards.
1 do not say it would be outside the authority of the tribunal if they
thought right to deal with it in separate awards. I do not express an
opinion, nor is it necessary that 1 slumld one way or the other. Put
what is necessary, is that there should be an expression of the deter-

mination of the tive questions submitted in Article VI. The intimation,
it is quite enough, of the distinct decision of the Arbitrators on the
])oint before they can i)rocecd to the next point in the question of regu-
lations; and as regards the (|uestion of regulations substantially on
both sides the matter is entirely, before tiie Tribunal. My learned
friends have said they have not read this Supplementary Pei)ort. I

think they would have been wiser if they had, we begged them to read
it without prejudice to their objection, but they have not apparently,
and the result is that ]Mr. IMielps gives it an inaccurate description. 1 le

says it embraces a number of new depositions. It does nothing of the
kind. It is a further argument on further consideration of the view
that the Dritish Commissioners took upon the question of regulations,
nothing more.
Then, Sir, I have to read this answer of Mr. Blaine on this point.
The President.—Perhaps that would keej) till to-morrow.
Sir Charles Russell.—If you ])lease, I should much prefer it.

The President.—Then, before we adjourn. I call the attention of
the Agents of both (ioveriiments to the unsatisfactory character, I am
sorry to say, of the shorthand re[)ort which has been given us. It has
been a source of great inconvenience.

Sir Charles IU'ssell.-.May I state what has been arranged, and
I think it will be lbun<l to work well. We, on the whole, thought that,
as the compositors wlio have set up the ty])e for that print were not
accustomed to the Englisli language, or certaiidy not much accustomed
to read it in manuscript, it was a very cie<litable production on the part
of tiie compositors of this greai capital. There are, undoubtedly, a
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iniTuhor of inaccunicies, but it has been arriui^'cd, with the assistance
of your secret a lii's aiul tho sccirctaries of the nuMiibeis of the Tribuual,
that there shall be a corre( led priut at the eud of each week, that is to
Siiy, that the priuts for the week shall all be corrected, and there shall
be a lepiiut of the corrected copy.
The I'KESiDENT.—Then these arc to be considered as proofs?
Sir CiiAKLKS Ktts.s1':ll.—These are to be considered as proofs for

teiu])oraiy use.

The PiMOsiDKK r.—That is a very go(jd arraugeraeut.
Adjourned till to-morrow at 11.30.
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FIFTH DAY, APRIL 6^", 1893,

Sir CiiAULES Russell.—Sir, wlioii tlio Tribunal adjonnied yester-

day eveiiiiifj r was callinj;' attention to tlio letler of Mi-. IJhiine of tlie

8tli November 1892 addressed to ids successor in otlicc is Secretiiiy of

State, namely, Mr. Foster; and Mr. Blaine says tiiat not one word was
said or intimated I'especting the (juestions now raised by the lliitishdov-

eninient as to a secondary submission of evidence. Tlie Hrst question

tliat one asks one's self in relation to that statement is wliy anythinjcf

should have been said. The parties have entered into an Agreement
or Treaty which speaks for itself, which wast(» he judged as to its effect

by the laiiftuage which was used in it. Unt it is important to observe
tliat ]Mr. Blaine in that letter abstains, as you W(»uld e.\i»ect an hoiu)ur-

able num to al)stain,from suggesting that anything had taken i)lace to

in any way convey to his mind that the British (iovernnuMit took any
different view at anytime of the ]»roper constiuction of the Treaty
than that which they had consistently t)bsevved in their oiiginal Case,
in the diplomatic correspondence, and in the mode in which they had
presented their case to tins Tribunal, but I feel grateful to my learned
friend for calling attention to this eorrespundeiice, Ik^ uise unless I

ndscoiiceive its effect, so far from impairing, it materiiilly strengtiieiis

the iK)sition that I am now taking up. Because in this letter there
were <'nclosed two documents, and 1 would respectfully, if 1 may, asl<

all tlie Members of the Tribunal to take before them tlie Ajjpendix to

the British Counter Case, Volume I, for they will not follow, as I should
desire theui to, the point I am iu)W insisting upon uidess they have that
<locume!it before then). This is not printed in the United States Case.
I hope the Tribunal will excuse my appealing to them and making
some insistance upon this point, but it is really in aid of the Tribunal.
I refer to the Appendix to the Counter Case of Fler Majesty's Govern-
ment, Volume 1, page 9. On that page are set out the two documents
whi(!h are thns headed. "Memorandum of Agreement referred to in

I\lr. Blaine's letter of November the Sth. l^Oli". And' it will he seen
by the Tribunal that that consists of two sei)arate documents, both
dated, though separately signed, the 18th of l)eeend)er, 1.^!>1. Let me
remind the Tribunal before I read it of the ])oint which is the great
l>oiiit tnade by *my learned friend Mr. Phel[)S in his argument on the
construction of Articles VII and IX.—That the contingency referred
to in Article IX is the contingency of any Arbitratitm taking place at

all. We, on the other hand, say the contingency referred to in Article
IX is the contingency of the questions in Article VI being decided in

a particular fashion; in other words, being decided so iis to render
necessary the concurrence of Great Britain to any Kegulations. Now,
bearing that point in nund, the contention, ou my learned fiiend's
side,—what is the contingency referred to,— I say that these docunuMits
demonstrate that the contiugency was the coutuigeucy of the decision
of those questions in a particular mauuer.
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Now. wliiit is the first of thetnf "The foUowiiij; is the text of Arti-
<!les for iiiserlioii in the Itehriiig Sea Arbitration Agreement as settled

in the tiiploinatic (lorrespondenee between the Government of the
United States and the (lovernment of (ireat Britain". Tiien follow
(i^nestions 1, 1', .'{, 4 and 5, as they appear in Article VI of the aetnal
Treaty wlii(!h (^onstitntes this Tribunal. Then we come to the 0th
rjiiuse of this Memorandnm signed by Mr. Blaine, and Sir Julian
['iiuncefote; and here it is.—"If the determination of the foregoing
((uestioiis as to the exelusive jurisdiction of the United States shall

h^ave the subjectt in such i)08ition that the concurrence of Great Britain
is necessary to the establishment of Itegulations".— 1 omit the words
which for this point are immaterisil and which immediately follow, and
it goes on.—"The Arbitrators shall then determine"—need 1 dwell
upon those words?—shall in that event determine; shall thereup(m
determine,—"what concurrent regulations outside the jurisdictional

limits of the respective (iovernments are necessary and over what
waters such regtdations should extend; and, to aid them in that deter-

mination, the Report of a Joint Commission, to be appointed by the
res])ective Governments, shall be laid before them, with such other
evidence as either Government may submit." The rest of this isimma-
teiial to the point which I am now discussing. Recollect my learned
friend's contention is that this ambiguity, would not have arisen, if it

had not been that two distinct agreements were subsequently conjoined
and made into one, and, as my learned friend implied, perhaps not
incorrectly, clumsily put together. But I have demonstrated from one
of these documents alone, and without reference to the other at all,

that the contingen(;y which was in that one document contemplated,
was the event of the question of right (I use that expression for brevity)
being decided in one fashion ; and then, in that event and in that event
alone, the determination, of the question of regulations came to the
front.

I of course may be taking a sanguine and a partisan view of this

<!ase, but 1 do not desire to do so, and I confess my difliculty in under-
standing what answer can be made to that contention.
Xow let us see what the next document is. You will observe that

the document which I have read and especially clause 6 of that docu-
ment which I have read, corresponds with Article VII of the .actual

Treaty. Where do we find Article IX or the germs if I may so call

tliem of Article IX in the Treaty.
We find that in the next document; the following is the text of the

Beliring Sea Joint Commission agreement as settled in the diplomatic
correspondence between the Government of the United States and the
Government of Great Britain:—"Each Government shall appoint two
Commissioners to investigate, conjointly with the Commissioners of the
other Government, all the facts having relation to seal life in Behring
Sea and the measures necessary for its proper protection and preseva-

tion. The four Commissioners shall so far as they might be able to

agree, make a joint report to each of the two Governments and they
shall also report either jointly or severally to each Government on any
points xii)on which they may be able to agree. "These reports"—that
is to say, whether "joint" or "jo'ut and several" "shall not be made
])ublic until they shall be submitted to the Arbitrators, or it shall

appear that tlie contingency of their being used by the Arbitrators will

not arise."

Taking the tw^o together is there any doubt what they mean. It

will be observed that Article IX is not textually in strict accordance
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with the second of those docuinciits, hut it furnishes tiio suhstijnce,

ultiioii^h the lungnuge is soniewhut dillerent, but not in iiny sense
whieii utteets the point which I am subniittinj;. Theretbre it' 1 were to

stop iiere, and not refer to the answer wliich Sir .Inliiin I'auncelute.

makes, I have made ^ood, I submit, my point, tluit so far from this

letter of Mr. Blaine, with enclosures accompany infj it, scrvinfj my
learned friend's point, it is an aid to tlie argument wliich I am present-

ing. Hut what is Sir Julian Pauncefote's answer; and here lliave to

m^ke one observation. The Agent of the United States lias thought
fit to print the letter of Mr Blaine, but has not thouglit tit t() piint—

I

am very reluctant to make matters of complaint, and L do not do more
than observe in passing that he has not thojight proper to i)rint—what
I think ought to have been printed, namely Sir Julian I'auncetbte's

answer.
Mr. Foster.—May I say it would have been piinted if it had been

written and received in time to be printed.

Sir Charles Russell.— I am very glad to have that e.\i)lanation.

Mr. Foster.—It bears date two months after the letter to which it

replies.

Sir Charles Eussell.—That is not quite the matter in point, but
I am very glad to have that explanation. I understand the Agent to

say it was not received in time to admit of its being printed. Tliat is

an ample explanation, and as obviously Mr. Blaine apjteals to Sir .lulian

Pauncefote, it would have been, of course, a matter of propriety that
the answer to that appeal should appear. However, the answer that
the Agent gives is entirely satisfactory.

Now what does Sir Julian Pauncefote say? To begin with, he begins
by showing why there was not an earlier answer for the reason that he
ai)pears to have been absent from Washington, and his statement siiows

that, because he says "Since my return to Washington I have had an
opportunity of examining the otticial correspondence which lias taken
place". Then "1 find", he says in the 2nd paragrai>h, "that in a note
from Mr. Foster to Mr. Herbert of the Dth of November last 1 am infer-

entially appealed to by Mr. Foster and also by Mr. Blaine in su])i)ort ot

the contention of the United States (rovernment that the contingency
mentioned in Article VII"—that ought to be Article IX by the way

—

"does not refer to the decision of the Arbitrators on the five special

questions submitted to them, but to the inability of the Joint Commission
to come to an agreement as to the Seal Kegulations.
"I am at a loss to understand this reference to me, as throughout the

whole of my negotiations with Mr. Blaine, and (during hi.s prolonged
illness) with the Assistant Secretariesof State (Messrs. Wharton, A<lee
and Moore) not one word was ever spoken or written which could even
suggest the belief that I ever held any view as to the intention of the
two Governments on the point in question, other than that which is

plainly expressed in Articles VII and IX of the Treaty". With respect
to those articles Mr. Foster states that the contingency relerred to was
that of an inability of the members of the Joint Commission to come to

an agreement satisfactory to their Governments, and not as Lord Kose-
bery supposes that of a determination ui)on the live special questions
adverse to the contention of the United States. Mr. Foster adds. "It
is believed that Sir Julian Pauncefote, the negotiator on the part of Her
Majesty's GovernnuMit, will not dissent from this stJitement." Here is

the answer. Sir Julian Pauncefote says :—"I desire to 'ecord my entire
dissent tiom that view".
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It follows as a iiccossary consoquence that if the Arbitrators slioukl

(IcriMininc that tlu> coiiciirrciiceof (Ireat Britain is not iie(!essary to the
estahlishineiit of rcj-iilMtioiis for the protection of seal life, the seal fish-

ery wonlil tliencefoith l)e exclusively reffulated by the niuiiicipal law of
the United States, and no "concurrent" refjulations would be neces-

sary. Tlieicffue Article V^I I i)rovides that if it shall be decided that
the coiH'urrcuce of (Ireat Britain in any such regulations is necessary,
the Arbitiators shall then determine what tho.se regulations shall be.

Article !X provides that the joint and several Reports of the Commis-
sioners nuj.v be submitted to the Arbitrators "should the contingency
therefor aHse"; and further tuiit the Cominissioners shall make a Joint
Keport "no far a'- <"lio> may be able to agiee", and that their lieports,

joint and several stall not be made i)ublie until they shall be submitted
to the Aibitrators, 'or it shall appear that the contingency of their

being used by tlie Arbitrators cannot arise". And then in order that
1 may spare the Trib inal the full reading of this document, because he
I)rocecds to justify tl at view, I would ask the Tribunal to allow me to

go down to about the middle of the page begin -xg "The contingency".
"The contingeM<'y of such evidence being used could not arise till after

the decision of the Vrbitrators on th« '.ve special questions. It was
quite unnecessary, t^herefore, to discuss during the negotiations, and by
way of anticipatior, the mode in which that evidence should be brought
before the Aibit aters. The conlingency of that evidence being used
bel(>re tl.e A.ibitr:tors might never ari'^e, and, if it did, the mode of its

juesentation would be a matter of proceunre for the Tribunal to settle.

Imh'ed, any discussion on that i)oint would have been premature, as
anticipating a decision ,id verse to the United States on the five special
questions". And tlien lie concludes by further references which I will

not trouble the Tribunal with.

Now I pass from that correspondence and giving equal credit to Mr.
Blaine for tlu^ \ery negative view that he expresses—the very negative
view—iind claiming ('(puil credit for thi} bona Jules of the dissent which
8ir .Iiilian Pauncefote has ex|)ressed, I recur to what I ventured to sub-

mit to this Tribuiml yesterday, namely that, although it may be right
to refer, where the question is a question left in doubt upon the con-

struction of the Treaty—in any serious doubt—to negotiations which
led up to it, and though that is certainly very frequently a matter or a
mode of construction, or an aid to construction, 1 should prefer to say
often and juoperly resorted to if the (piestion arises on the construction
of the Treaty of Arbitration as to the question of jurisdiction, as to the
subject to be dealt with, as to the limits of the powers, and so forth, yet
I adnnt, when you have a Treaty which as I submit on the face of it is

intelligible and admits of no real serious doubt of c(mstruction, the
apjilifatiou of any reference to antecedent diplomatic correspondence is

at least a doubtful proceeding. You nnist construct thedocunu'nt upon
intelli'v'ole ruh^s witii refinence to what the document itself has said,

i i»ass .rom tiiat and I have to make a reference to another point even
niiU'e i;-mote which my learned friend Mr. Phelps, thought i>roper to

make, or tliought liiniself justiMed in making, still upon tln^ ]»oint of
thec»»iilhigencv referj'cd to and in order to justify his view that theeon-
(ingeucy relencd to was (lie eiuitingency of no Arbitration at ail being
held, i.nd il will l>e in (Im> it'colhTlioii of the Triluinal that on page r»L'

of tlie (M'inted note of the dwy hcfore yesterday's ]>roceedings, my
learned friend Mr, P1m>I|is. reterretl toSir.lnlian I'auncefote's letter to

Mr. Bhiine oM !)ie L'!)th /\prii, 18!t(», whjch conti^mplated a- scheuie of
Regulations, and a s<'heme of IJegulatioiis only. My learned friend said
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that that clearly conteinplatcd that if the ('oniniissioiiers who were to

be appointed to frame that scheme of Kegulatioiis aj^reed in fiaiiiiiig

that scheme of lieyulatioiis, that that was to be binding. 1 perfectly

agree; but does my learned friend suggest (I did not understand him
to suggest) that that was the only matter that was in the view of the
(iovernnieiit at tliat tune'? Not at all. Tliere was in the view of both
(Governments at that time stronjiiy, and always insisted uixui by the
Oovernment of (lieat IJritain, tlutt the qi«.sti(nis of rujUt must he .srttled,

that the question of damages to be i)aid by the United States il they
were wrong.
Senator Morgan.—Do you mean property right?

Sir Charles Kitssell.—/ do not say property right merely, hut <p(rs

tioiis of right,— I say, ISir, questions ofrinht. I do not limit it to one
(jUestion or another. I say (piestions of i i;;ht should be settled, and at

that very time as my learned friend niusr know because 1 presume he
is familiar with the negotiations that had been going ou and that were
continued alter the (Government of Great Britain were insisting ui»oii

their claim for compensation in respect of what they contended was the
wrong committed ui)on tiie ships of their subjects by their, as they con-

tended, wrongful seizure in IJehiing Sea. Throughout it cannot be
doubted that this has been tliejiositiou taken up by the Government of

th(! (^ueen, a ])()sition from wiiich I am not departing now and iVom
which tli.e (l(»verninent has never departed. Tlxy deny to-day, thy hare
always denied, eaeh and every part of the rights elaimed as rights liy the

United /States ea-elusice of others. They have always demanded com-
])ensatioii in resjiect of tlie seiziues which they contend were illegal;

hilt the question of right settled, they have ahrays frrofessed, and they profess

today, their readiness to eonsider any fair question of Regulatio)is, ahrays
hearing in mind that that question of Regulations is to be approaeht d upon,

the assumption that outside its territory, that outside the additional limita-

tions of water boundary eoneeded by fnternatioital LaH\ the United tSiates

have different rights from the rights of the rest of the Worldfrequenting
those waters.

Senator ]\I()RGAN.—A])pioaehedby whom?—That that question must
be approached, in tin- way you indicated, by whomt Jiy the Tribunal
or by the United c>rate:

?^

Sir Uitarles Kus.si.:ll.—What 1 have been stating, if you have done
me the honoui. to follow me, Sir, is what the iiosition of Her JMaJesty's

Government on this cpiestion was.
Senator M(»K(;an.- I understand that.

Sir Charles Ki'ssell.—That tliat (luestion of Kegulations is to be
a])i)roached on the basis of no rights on the part of the United States
except such as belong to her by reason of her territory rights, as we
contend, w( il and accurately defnied by International I^aw; and her
]»osition, therefore, has always been that it is impossible to approach
this (|uestion of Hcgulatioiis till you havtwf ;</•/(>/•/ detei'mine<l tlie(|uc.s-

ti(tn, whether there is or is imt any exclusive or s])eciiil right on the part

of the Tnited States. ()nc(^ that questi(»n is got out of the way, then
the groinul is rl(>ar fui' the establishment of I'egulations Just. »>\pcd;('ut,

conv<'nient in the interest ul' all wiio are concerned in the qnestio'i, I

was stating the ]nisition wIikIi I. representing tiie (iovernment of the
(ijneen, t d<e up: which iiosiliou is consistent with (lie attitude I liat the
Government of the <»>ueen has constantly maintained.

Senator Moruan.— / prrfteily comprehended tlmt yaint: hut I did not

under.tand ifdtunsel insisted that the /'.esiion was to he approached by
the United Slates or by the Tribunal in the manner indieated.
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Sir CiiAULES KussKLL.— I coiiteud rcs|)('cttiilly, and I sliould not
liiivc us«'d liiiijiiiiiye pcrliaps of so luicible a cliaracter to the Tribunal
itself; but. of coiuse, my arnunieut involves the contention that that
is theonly mode in which the Tiibnnal can ai)])roach thecpiestion witiiin

its jxiwers under this Treaty. Tiie C^nited Hrates are, of course, e(iually

bound if niy construction of the Treaty is a sound one.

Now it must be ob\ ions. I do not think my learned friends have
made any attempt to conceal it—that the object of this motion is not
conlined,—the obJe(^t, the motive of this motion—to tiie *iuesti()U

whether this ]»articular Hnpi>lementary Keport is or is not to be admit-
ted.—My leaincd friend Mr. IMielps's argument ui)on the (piestion as I

need not remind you tooic a veiy wide ran^^e, he j;ave peculiar im])or-

tance to the motion especially in the beginning of his Arf^iiineut yes-

terday in which he made itai)parent that this motion did invidve, if not
directly, indirectly a question of very grave importance, as he quite
(torrectly st\ied it and which must some time or other be deternuncd
by this Triliunal. *

Vov my own part I thought the motion advanced by my learned friend

was premature.
1 think so still. I thiidc the time for his motion would have been

when we are apjtroaching the (piestion of ik'egulations and that he
might have reserved until that tinu^ the point whether this was a mat-
ter which the Tribunal should or should not have dealt with and we
would have been (piite willing to have withdrawn this Sni)pleinentary
IJeport altogether lor thei)resentfrom theTribuiml, andto have reserved
to a nnne legitinnite occasion the (piestion whether it was or was not
])roperly to be received. I!ut now as the Tribunal has expended so

nuudi time in the patient consideration of its reception i)rol)al)ly it had
better be discussed to the end. 1 say that my learned friend gave this

very nnirked ini])ortance to it because he yesterday said this: ''Two
theories have been propounded by the respective jiarties'' (That is at

the bottom of i)age o.j of the Keport) "upon the construction of this

Treaty, in res])ect to the method of procedure. As 1 have remarked, I

believe this has been the subject of some diplomatic i)roeeedings to

which I shall ask the attention of the Tribunal, and the views of the

other side have been communicated to us in a letter which accomi)anied,

i believe, the notice that this b'eitort would be offered so that we are

advised, and have been before advised, of the i)ositi')n that the Counsel
of Her Majesty's (iovernnjent take npon the subject. Their theory is

this: That then? are to be, in eifect, two hearings," two Arbitrations,

two awards (1 am stating what ]Mr. Phelps attributes to us) •' lirst upon
the tive ijuestions that ani lirst j)r()pounded in the Treaty, next in the

event that those questiiuis should be decided in favour of the lUitish

(io\ eminent, a further hearing \ipon the subject of IJegulations, an<l

that on that hearing fresh evidence.'other evidence not theri'tofore in

the case is to be admitted. That is their view. We deny altogether

that the Treaty contemplates any such thing as two hearings, or that

the casi; discloses any luopriety for siu-h a method of i)rocednre, I do
not say necessity but any propriety". And then he proceeds to argue,

and tills is really the real bone of contention between us,—that my
learned friend contended that all these (piestions,—" K'ight" and " IJeg-

nhilions"'—should be dealt with together, mixed up 1 know not how,
that you shall deternnne '' lijght" in view of arguments about '• IJegu-

lations"'. and " Uegidations'' in view of arguments about '• K'ight'', and
to these subjects which are in llu'inselves in their very nature distinct,

marked l»y a clear dividing line, and a dividing line which as 1 veu-
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finod yesterday to point out marks also a division iii tlie character of

llie functions that this Tribunal has to i)erforin, they are accordiiij;' to

tlie contention of my leained friend to be mixed together and not as we
contend to be kept distinct.

Well now it is said that we claim two liearings, two awards, two
Arbitrations, jind all the rest of it. Well I will not say that this is

nonsense, because that would not be respectful, but my friend cannot
suppose that we mean anylhingof the kind. We mean that this Arbi-
tration, that this Tribunal, having heard the discussion of the (piestions

of right and the eviden(;e, from whatever sour<!e it is to be derived
applicable to those (piestions of right, shall proceed to state their c(»n-

cliision,—il' that be their concliision as to all those questions,—that
their deteiinination of those live questions is such as in their opini<)i>

to require the concarrence of Great Britain in Keguhitions within the
meaning of Article Yll, and, thereupon, my friends are to proceed to

justify their claim for Kegulaticms by such evidence as is relevant to

that topic, and we are to meet their case by such argument and by ref-

erence to such evidence as is relevant to the same topic. It does not

involve two awards; it does not imolve two Arbitrations; it involves
the simple actofkeejiing distinct and separate things which are in their

nature distinct and separate. It involves no additional expenditure of
time, and, although I said yesterday, and [ wish to retract uorhing
that I said yesterday, that I thought this Tribunal would be reluctant

to close the door against any important fact that might even rettently

)iave transpired which had an imjiortant bearing ui)oii what cught to

be tlie judgment of the Tribunal in the exercise of its discretion on the
question of Kegulations, 1 did not thereby mean to hold out to this

Tril)unal, or to suggest to this Tribunal, that we had any or the least

idea of offering such volume of evidence as my words might seem to

have suggested. Our case substantially is, as to Regulations ami as to

everything else, before this Court, with the exce])tion of this 8iii»j)le-

nuMitary Report. We think it is irregularly before this Trdmmil; and
we have only yielded to the irreguhnity in order that there might be
no ground for suggesting that there was a grievance on the ])art of the
United States; and it was in deference to the suggestion of the United
States itself, and contrary to the view which the advisers of the (Jov-

ernmenttook that Lord Hosebery yielded to the objection of the United
States, and furnished to the representatives of the United States, to bo
treated as part of our Case, tiie British (Commissioners' Report. This
Report which we j-iojwse to put in evulence is supi»letnentary to that.

And two questions, of course, arise in relation to it; and to those two
(|Ucstions I should like to address one word, and one word only. 1 mean
tlie ])oiiit thiown out by the President yesterday as to the word " evi-

dence" appearing in Article- ^'11.

Hut before 1 tlo that may I be allowed for one moment to recur again
to a jxiint which I made yesterday. My learned friend Mr. IMicIps

com[)lained and made it a matter of grievance; and of course it is a
great thing to get hold of a grievance if yon can. A grievance is almost
as good as a sound aigiini«Mit at times befor*- some tribunals. My
learned friend wants to get liold of ii gripvaiu-e, and he says: We have
reason to complain also that even upon the (juestion of property and
proi)erty rights, and protection in relation to property rights dealt with
under point '> of arti(de VI— why even on that point, says my learned
fiieiid, even on that point the (iovernment of the Queen really do not
tell us what tlieii- case is at all. Now I think it is im|»ortant that it

should be shown that there is really no toundation for this complaint.

B S, PT XI U
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I yesterday culled attention to page 11 of tlio British Case (the bottom
of paj^-e 10 and the top of pa.ne 1 1), where the subject isbrielly adverted
to; but if the Tribunal will be yood enouj;ii to turn to pa.ue l.'5r>, chapter
N'lil, the Tribunal will lind that we ha\e discussed this (juestion of

l)roi>erty, so hir as it was possil)le for us to do it in the then condition
of tiiinjis. For wliat was our jyosition? Our position was and is, tiiis:

the claim of ])ropcrty is uni)reccdented. This claim of property is novel.

Jt finds no warrant, as we contend, in law. You do not contend that

seals are animals,/oYr nutnra\ You do not contend that. You admit
that they are not—at least I think so. 1 know you do not contend that
they are: but at least you do not deny that they are aninnils ferw
natura: Whether that will be denied or not, I really do not know, but
ve did not conceive that it could be denied, and thereui)on I want to

ask the Tribunal whether we were called upon, whether we cduhl with
l)ropriety be expected to do more than to jjoint out as we have done in

chapter Vill the jicneral pi'incii)les which ai)ply to property, and how
pro|)eity could be acrjuiied in animals ot that class, and to jtoint out
that accoi'diufif to our conception of those principles they hail no rele-

vance to the claim of the United States, and did not su]>]»ort tlieir claim
of pro])erty in the fur seals. Was it to be ex])ected that we were with
the necessiirily imi»erfect infornuition al our comman<l at that time—to

a lar.i>e extent imi»erfect—to know what were the conditions of seal life,

tiie incidents of seal life as to the goin<>' and the cominjj', the lenf;tli of
residence on tlu^ islamls, tlieir mij>ratory return to the ocean—were we
to set up hyi)otheti(ally the incidents lelatiii.y to that seal life which
we miji'lit expect mi<4ht be relied upon by the United Stales, in order
to meet them '!

I say that would have been illojifical and more. 1 think it would have
been entin'ly im])roper. We state our general princijdes. We say you
do not come within those princii)le.s as far as we know; and when they
do advance the <;ronnds, as they do at the later staiic, when we see their

Case, and wiien we know the grounds n])on which tiiey i)ut them, then
we meet them as fully as we can meet them in the Counter Case ]ne-

sentcd. And now, Sir, I have got, I am glad to say, very close to the
end of the argument with which 1 have had at this great length to

tiouble y(m.
J>ut I desire to say something ujion the i)oint of what is the meaning

of evidence in Artick' VII. "shall be laid l»efore them with such other
evidence as either (iovernment nmy submit". It will be observed by
the Tribunal that twocpiestions arise in relation to this Sui(]ilementary
]{epoi't. One only can be dealt with by this motion, namely, whether
any evidence at all not in the Case and Counter Case can be submitted.
The second i»(»int whether, if any evidence can be admitted, as we sug-
gest it can and ought, whether tills particular Sujtplementary Report is

<'vidence, is, of eonrse another question, and that y<iu cannot judge (it

is obvious) until you see what it is; and therefore the sole (piest ion that
can be dealt with iiere is, whether any evidence touching regulations (1

hope the Tribunal understands that) touching regulations: conversant
with nothing else but regulations: directed and intended to be used for

no purpose except regulations: whether any evidence of that kind
can at all be submitted and can be and ought to be received. It there-

fore is dear that, for the purp(»ses of the present motion, it is to be
assumed that the Supplementary Jiejiort is evidence within the meaning
of Article VII.
The <iuestion, therefore, is narrowed, so far as this nu)tion is concerned,

to the (juestion whether any evidence <'an be adniitted which relates to

regulations, and which is not to le found iu the Case or Counter Case.
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But altliouji'li that is so, I do wish to say a word ii])oii wliat "ovidonrc"
does mean in this Treaty. It will save discu-^sioii iiereafter, and 1 •ini

hai)i)y to think that there are some parts of this distnssiou in which 1

think 1 can reckon upon the supi)ortof my learned friends. I need not

point out tiiat there are ilifferent ini^aninj^s which may be j^iven to the

word "evidence"'. Tiiere is no ne(!essit,\ for refeiiiiif;' to any but two
for the i)urposes of this discussion, mimely, evidence receival)]e accord-

in^' to ]e,i;al rule and determined in a Judicial proceedinf"'—that is one
kind of evidence; and the other kind is any material which will throw
li<>ht upon or enable the Tribunal to arrive at a conclusion upon (jue.s-

tions of fact, althouj;h it nuiy not be evidence which comes up to the
standard of technical evidence in a judicial pritceedinjj^.

The distinction is made more manifest when 1 remind the Tribunal
of this, and there is uo member of it that is not conscious of it, that
what is le.nal evidence varies in dilferent countries; nay, it \aries even
in parts of the (Queen's Dominions; as Ibr instance, with ]»arely one
exception, viz; questions relatinji' to (piestionsof jx'dig.ee—in the Knj;-

lish Courts of Justice, hearsay evidence, as it is called, is not admissible.

1. as a witness testifying in an English Court of .Justice, would not be
able, in proof of a j^iven fact, to say that A. I>. had told me that the
fact was so. But that class of evidence is adnussible upon other than
questions of i)edif;Tee, even ac<*ordinj;' to the Scotch tribunals, and the
system of Judicature which they administer. The Scotch system is, as

no doubt many of you, if not all. know, laij^ely foundetl upon the
lioman law, and the Koman law, aj^ain, gave a very much wider inter-

l)retatiou of what was to be regarded, even in the Judicial and techni-

cal sense, as evidence. So, again, France. The rules of evidence are
much wider as to the reception of evidence than those which i)revail

either in England or in the l-nited States. As far as the United States
is concerned we staiul upon common ground. Their system of judica-

ture is fouiuled upon (mr system of judicature; their common law is our
common law; and I could imieed give no better illustration of the com-
munity of law, even upon matters of evidence, and coukl say nothing
more creditable and praiseworthy of the judicature of the United
States, and of the writings of its lawyers than to point out the tiuit that
in England one of our principal text books upon law of evidence,
known as "Taylor on lOv id(>nce", a book that my learned friends are,

no doubt, familiar with, is absolutely founded upon—in great part taken
fi'om—a well known American work, by a well known author in the
Uinted Slates. I mean Mr. Greenleaf upon evidence.
We could not theielore have any better illustration thaton thisques-

tion of the technical meaning of evidence both countries are in a«T\nrd,

namely that an lOnglish text writer cm the (piestion of evident' bases
his work upon tiiat of a United States author treating on the saini^

subject. Then what does "evidence'" nu'an in the language of a Trvaty
to wliith two nations are parties who profess substantially the same
system of law. Well I think I may cut this part of my argument sliMit,

and J am sure that it will be with a sense ot relief that you. Sir, will
hear that. You <'an liave no better UM'aus of knowing in what sense
the word "evidence" was used in this Treaty, than by showing vhe way
in which each of tlie parties have acted upon it. That being so, I turn
to their original Case with its volundnous Appendices, and 1 make this
broad statement which 1 do not think will be denied, that with the
ex«'eptioii of some documents of a historical character, and public docu-
ments which would deiive some sanction for tln-ir acceptance from their
public character, there is in no part of the Case, or the Appendiee.s of
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the United States, any tiling that would be strictly receivable in evi-

dence if tendered in a eoiirt of law presided over by a Judjie elullied

with no more than the ordinary autliority of a Jndsi'ol one of the llij^li

courts. They are Keports: tlie result of inquiries, in larf»:e part of cor-

respondence with persons \\ ho are answering' certain iinestions upon
the incidents of seal life; what they think about this, and what they
think about that, conversations with third i)arties in which tliird p.ir-

ties say what some fourth i)erson has told tliein. Many coinments. no
doubt, may be addressed to the value of ixutions of that evidence, but
you will not hear from me, Sir, y(tu will not hear from any one on my
side, any objection to the rece])tion of thi'.t. We may ask you to dis-

count this, or not to place inii)licit reliance upon that, but we will ask
you to deal with it as both sides and all sides have dealt with it, asbeiuj;'

a matter not bound to be broutjht within the technical rules of evidence
as considered in ordinary Judicial proceedinjifs aiul established courts
of judicature, but as meaning soinethin}^' much wider and something
much broader. Indeed, 1 mi<>ht i)oiiit out this as an illustration of what
1 have said—the last illustration which I shall make. A nuniber ot

so-called depositions, some of them taken in Canada, and some of them
taken elsewhere, are included in the Case, and Counter Case or the
Apjiendices to the Case and (Jounter Case of the United States. Now
1 need not say that even if the dei)osilion,or oath which is invcdved in

tlie notion of a deposition, were even legally taken, that would not
make it evidence at all. It is a primaiy condition for the admission of

evidence in an ordinary court that a witness who deposes shall be sub-
mitted to cross examination. That is necessarily involved in it. Ibit

more than that. There is in Canada, as there is in England,—and, I do
not aftirm it to be so, but 1 think, as there is also in the United States
of America—a statute directed against what is supposed to be the i)ro-

fanity involved in taking what are called extra-judicial oaths— in other
woi'ds, a statute which renders it imi)roi»er and whi(;h forbids the tak-
ing of oaths exce])t injudicial proceedings and within certain accepted
limitations; in the v;\se of the United States depositions taken in Can-
ada we tind them taken and sworn to, absolutely against the law of that
C(mntry.
Well now, Sir, T really have said T think enough to show you that the

word "evidence" in this connection means not technical evidence
according to the rules of courts of judicature, but that this Tribunal
will look to all the informati(»n th.it ?s put before them even if it is only
second, or third, hand.—using their ow^n judgment, weighing the evi-

dence, discounting ir if need be, and giving it only the proper weight
which they think it really des<'rves.

And now. Sir. I think I have <uily oi»e other matter to refer yon to,

and that is the letter of Mr. Tupi>er iw answer to the communication from
I\lr. Foster, the United States Agent, returning the Supplementary
Keport. You will re<'ollect. Sir, that when the Sui)piemenfary Report
was furnished to the United States Agent, it was also intimated to him
that it was intended to torwiwd it to the TrilMinal. Mr. Foster then
wrote,— I am not making iMny couiftilaiTit,— liis ^tter of the 27th of
March, objectingto that bei'rrsrdone: and Mr Tnpper. the Agent for Her
Majesty, replied upon tJic-lfTth Alait- h. and ! want to read to you that
reply.— '^' The iindei'signe^ Agent of Dcr llTirannie Majesty a})poiuted
to atti'iid t!ie Tiibunal ot Arhitiafion coi;v»-.., .. under the provisiousof
tli«* Treaty (ioiicliw*'*! at WasJiingfon February liSMh, l.s<»i', has the
li«iwii»»uT to ackowieKi,:'*- 'ibr retteipt."'— and so on; 1. do not think I need
rp.wi the formal part,—"and in leidy thereto desires to state that it is
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the view of [ler Majesty's (lOvcrntnentlliattlio mode of procedure con

-

teuiplatfd by the Treaty lias not been accurately followed. While all

tlie material bearing; on the whole sul)jcct matter in dispute, intended
to be used by either party was to be submitted to the other party, that

part of such material which bore only on the question of re<;ulations,

and j)artieularly the Jteport or Iteports joint or several of the Commis-
sioners of the two countries, should have been, it is believed, kept dis-

tinct from that pfirt whic^h bore on the questions of right; and that the

latter,"—that is to say, as to right,—"should alone in the first instance

have been submitted to the Arbitrators, the former, namely that part
relating to regulations, only when the contingency tiierefor arose, or in

otlier words when the determination of the questions of exclusive right

had been arrived at".

It was upon this princi])le that the original Case of Great Britain was
framed, aiul this course \v(mld have been followed but for the objections

raised by the United States as stated in Mr. Foster's letter to Mr. Her-
bert of September tilth, 18!)li. In deference to those rei)resentations

and in order to facilitate the progress of the Arbitration, Her Majesty's
(Jovernment, while ;iiaintaining tiie justice of their contention, furnished
to the (lovernment of the United States ami to the Arbitrators, the

Sei)arate JJeport of the British (Commissioners and its Appendices,
reserving at the same time their rights, as stated in Lord Ivosebery's

dcs])atch to Mr. Herbert of 0(;t()ber KUh, 1892. The Government of the

United States in i)resentiiig to the Arbitrators, with their original Case,
the sei)arate Eei)ort of the United States Commissioners had, in the
opinion of Her Majesty's Government, departed from the mode of pro-

cedure contemplated by the Treaty, It was in ])ur8uance of the under-
standing contained in the corresi)ondence above referred to, that Her
jMajesly's (Jovernment furnished to the Agent of the United States, and
to the Arbitrators, the Suj)plementary Keport of the British Commis-
sioners which was referred to on page IGO D. of the British Counter
Case. At the piojjcr time Her IMajesty's (Jovernment will submit to the
Arbitrators that they are entitled to use this Supplementary Report,
and they are quite willing.—I call S])ecial attention to this—"that
copies sliould remain in the hands of the Representatives of the United
States, without prejudice to any objection they may desire to raise.

The (Jovernment of Her Britannic^lajesty believe that the Arbitrators
will desire to have at their disposal any trustworthy information which
nniy assist them upon the questions referred to them for decision."

We were willing that they should without prejudice take this Report.
If tiiey had taivcn it and read it perha[)s we might not have had this

motion at all, but my h'arned friend preferred to have it returned, as
]\Ir. Fost<'r says, unread, and then to rely upon the statement derived,
I know not wlience, that it contains fresh depositions. It contains no
deposition-;—no dcjiositions whatever; and 1 do think that if even now
my learnec. friends had looked at it, they would have probably not felt

bound to raise the question so far as this document is concerned. But
1 am fully aware, as I Inive already unide ai)parent, that that is not the
real (juestion that is hen involved

—

tltat is not the motive of this

motion—the mere rejection of this Sui)plenienliiry lieitort. It is the
deterniinjit i(Ui of that question of i»roce(lure to wliicli I have adverted
as giving, m Mr. Pliel])s's view, and I agree with him, importance to this

nu)tion.

I do not desire to occupy .oui' time. Sir, longer; but I must be per-
mitt>'d in two sentences lo sunt up the short result of my argument.
First, it is clear that the Report or Reports of the Comnussiouers are
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not in all events to jjo bcfoi'o tlic Aibitrators, because in Article VII
tlicy are to l)e laid l)('l'<»r.(' tlicni only in tlie event of their liiivin^" to

consider IJefiulations: and tlicy are to (!onsider li'e^ulation.s, and to

have i)ower to consider Rejiiilations. only if tiie determination of tlie

foregoin<j qne.stions renders it necessary. Tliey are not to have it laid

before them or to be nsed by tliein nntil the eontinffeney in Article IX
occurs, and the real turning; i)oint in this controversy depends n])on,

and my learned friends felt it, what is that contin<j:encj' mentioned in

Article IX ? If the <!ontiu,ueiicy is that which wo say it is, then I think
there can be no doubt that our constriu;tion of the Treaty is the correct
one. We say that continuency is not the eoidingency of any Arbitra-
tion at all, because we say the Treaty does not say so, Tlie Treaty
says that the contint>'ency is the determination of tiie first fiv(^ (luestions

in the particular way. We say, in the next place, it caniu)t be the con-

tinfjency of any Arbitration at all, because that would involve the
assumjition that if the Commissioners aj;ieed as to the Report, that that
Report upon the matter of IJej^ulations was to l)e binding upon and to

take the ])lace of a decision of this lYibuiial. Hut Article VII in clear

and emi>hatic terms shows tliat that is not true because it explicitly says
that it is to aid the Tribunal in the (leteiniination of the (pu'stion. If

I am riylit in that, what is tlie position of tliin<>sf Then we reach a

l)oint in the controversy at which alone, and for the lirst time, tlu^ Tri-

buiud are entitled to take into their consideration the cpu'stion of the
Report as bearinjj u])on K'ejjulations—The lirst time at which they are
entitled to take into account anything- beariiin u])On Regulations. We
have had the machinery for the lirst live (juestions dealt with in the
antecedent ArticlCvS—(lUestions of rij<iit. They are j;(»t out of the way.
We come to questions no longer questions of right,—(piestions of

accommodation; questions of convenience; questions of expediency;
questions of Justice; (juestionsof ecpiity; (piestions of general consid-

eration; not of the light of A. or of !>., but of the right of A. and B.
and others in this (juestion,—a question which does not depend upon
legal right at all; an<l when you have got to tiiat point then it is that
the Report is to be laid beibie you witli such other evidence as either

Government uuiy submit. Again, I warn this Tribunal against its being
su])i)Osed, when I urge with insistence this ])oiiit, that I am holding out
to tins Tribunal any ])rospect of a reopening of tliis (piestion and of a
bra»iching out into new en(iuiries aiul into large lields of evidence. No;
as riiave told you, so far as 1 know, so far as 1 believe, this Supple-
mentary Report, so far as we know, is ended and is (jlosed. If they
have anything to say when they see that supplemental Report, to answer
it, to ex]»lain it, to contradict it, we do not object to their having that
right. i>y all uumus let them read it; let then) judge of it; let them
see if it is a nmtter cajiable of answer or explanation, and act accord-

ingly; and when my learned friend, in solemn and im]»ressive tones,

speaks of the grave injustice of having fresh matter put upon him
Avhich he has no oi)portunity of answering; allow me. I entieat this

Tribunal, to ask tiiem (o uiulerstand this and see how little reason there

is to suggest any special hardshi]) or to suggest any real injustice.

I have before me tlieir Counter Case. I am making no complaint
ab(mt it or its contents. I may have to make comments hereafter; but
1 find in the Counter Case at page li(>7, what ? On the IStli of ,Iuly l.S!>L'

instructions addressed to a Cai)t. Hooper of the IJevenue Maiineciitter

"Corwin'', instructing him to proceed to the I'ribilof Islands and to

make certain iiifiuiries and to report the i<>siilt of those incpiiries; and
the result of his inquiriCvS, accordingly, appears iu four reports, the first
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Tri-

of wiiicli is (lilted the 17th of Aii<;;iist 1S!>2, at ])afit' L'(I8 aiid extcMidiii},'

I'nmi pajic -08 to psiye lil.'J, coiitaiiiiny a miiiiber of statcnuiiits of more
or less relevance, of more or less importaiiee—statements of faet as to

which we have not tlie slightest ()])i>ortunity of crossexamininy Capt.
lIoo])er, or meeting the fae.ts that he aUeges.

Throughout the whole of this Counter Case, on almost every page
of it, the illustrations that I have given will lit in with the rest—new
matter as to which we have had no opportunity of iu(iuiry and no oppor-

tunity of examination.
I am not making this as a complaint. I am meeting the complaint.

I am p(»iuting out that in an arbitration, conducted as this is, where
evidem;e is admittedly i)ut in as to which there can be no cross exami-
nation, that there must be a certain ])roportion of that evidence as to

which the otlu-r side can have n(t opportunity' oi meeting in anyway. It

is so with their Counter Case. It is so as regards the Supplementary
Kej)ort, witli this imi>ortant dill'erence—that the Supplementary Kej)ort,

if 1 am permitied to say so much in description of it (I do not know
whether I am) is a sui)p1einentary rei)ort, not i)utting forward new
tacts, but expiessing on further iutonuation and further consideration,

the views of men who have had special opportunities of observing this

question of seal life, so far as it bears ujjon Kegulations. That is the
character and i)uri)ort of the Supplementary Keport. It is not a new
report like Capt. llooper's, of new facts. It is comment, argumen*" in

the light of further incpiiry ami further investigation.

Now, Sir, I sit down, gratefully recognizing tlie patience with which
this Tribuuid has heard me. And before I sit down I wish t,i» empha-
size the imint which alone gives grave importance to this question

—

tlmt we claim from this Tribunal a decision as to which there shall be
no doubt or hesitation; that the questions of right shall be determined
before the question of Kegulations is approached; and we shiiU use
every elfort wiiich it is in our [»ower legitinuitely to use to insure that
result.

Sir RioiiARD Webster.—I cannot add anything to Sir Charles'
argument.
The President.—We thank you for the perfect lucidity with whicli

you have argued yonr jwint.

I v.onld ask Mr. I'hcli)s and Mr. Carter whether they have anything
to add in point of observation to the foregoing argument.
Mr. Carter.—Mr. President, before I begin what I have to say in

rei)ly to the argument which has been addressed to you njton the other
side, there is perhaps one point upon which I onght to make an obser-
vation in order that my argument may be better understood and not
misapjirehended.
The learned counsel when taking his seat in the course of his argu-

ment yesterday, made an observation pertaining to what I may perhaps
call the proprieties of forensic controversy in something like these
w(U'ds:

I tliiiilc, tLorefore, tliat I hiive so far made good my position. I otij^ht not to say
tliiit I tliiiiU so, as it is nottlif habit of counsel, with us at least, to express personal
opinions; and I wish to jjuard myself, and desire to follow tlio conrso which is con-
sidered the ]>roper course in tliese matters—to submit these matters, and let tlitmi bo
teste<l by the strenntii of the arjiuments advanced in snpjiortof them without bring-
ing in—and 1 hope my learned friends will uyico with mo—personality of counsel
for ur against.



88 AUGUMKNTS ON PKELIMINAUY MOTIONS.

If bis obsorvntioiis had stopped there 1 should not have thoii<;ht it

worth while to ssiy anything; but ho continued, and perhaps tliis was
the puri)ose for which he introduced the observation:

I am ((iiito sure that there are many ])ropo8itioii8 put I'orward in the nrgnniont
Avhic.h I liiive had the pleuHure of reading, presented by the United StjiteH, wiiidi 1

Bhonld he Niirry, and 1 thini< my learned i'rieudB themselveu would ho sorry to conimit
themselves to as approving lawyers.

Of course I can say nothing as to the rule which leained counsel
may prescribe for themselves in addressing a judicial tribunal. The
intimation is that the ojtinions we exju-ess here and the arguments we
address to the Tribunal should not be regarded as our real opinions,

or as not nei-essarily so, but as simi)le suggestions which may be made,
and which are submitted to the Tribunal without any exjiression what-
ever as to whether counsel believe in them or not, for what they n)ay be
worth. 1 cannot say that I think there would be any very high degioe
of value in a rule of that sort; and I think I should be quite unable
to comply with it myself. 1 have a habit myself, whenev<'r I feel

strongly ui)on any (piestion and have decided convictions in resjjoct to

it, to express myself accordingly. I have no other way of arguing it;

and 1 do not object to the Tribunal's believing, when 1 speak as if 1

believed in the opinions expressed by me, that 1 really do believe then),

aiul this, too, notwithstanding any derogatory estimate which an opinion
of that sort might compel them to form concerning the soundness of

my views as a lawyer.
1 say this in reference to our printed argument, so far as I have had

anything to do with it, and I say it in reference to anything that 1 have
expressed, or shall hereafter express, in oral argument. 1 might add
to this that 1 do not think the learned counsel himself very well follows

the rule which he has suggested. He has a habit sometimes of s))eak-

ing as if he really believed what he said, and as if he exi)ected others
to think he so believed. And 1 cannot help thinking that he has at

times exi)ressed himself with such force and earnestness as to indicate

that he really did mean what he said and intended the Tribunal and
ourselves to believe so. It would be very difHcult for me to listen to

arguments of counsel except upon a rule of that sort.

I say this for the purpose of showing, not that counsel are not at

liberty to submit to judicial Tribunals opinions or arguments as to

which they may have some possible doubt, with a view of allowing the
Tribunal to weigh them; but I say it for the pur])ose of intimating that

1 have no objection to having the Court suppose that I really entertain

the opinions which I appear to entertain and express myself as enter-

taining.

8o much for that. Now let me come to the real subject of this debate.

It has taken a very wide range indeed. I do not comi»lain of the extent
of that range. A great many things have been said in it i»erhaps not
rigidly vital to the questions arising u])on the particular motion whi(;li

has been submitted to the Tribunal; but still they have a bearing upon
it, and they are also things which at some time or oilier, in the course

of the discussions which will take place befort^ the Tribunal, would be
likely to be said, nay, wlii(!h would have to be said; and we may say in

regard to them, or some of tliem, at least, that they may as well be said

at the start, and the necessity of repealing them hereafter may tlicreby

be dispensed with, possibly.

But what is the nature of the pioceeding which is now before the

Tiibunal? What are we talking to? What was it that occasioned this

present discussion? We can at least ascertain the point where we
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bcj^aii, liowcvci' wide flic niiif'e of discussion iimy be. We can <;o hack
aixl sec what tlial (xtiiit was, and wiiat tlic 'riihuual is moved to do.

Tiic (jucstion arose in this way: We came, hero on the L'.'h'd of March.
'I'he Tribunal assembled. Tiic case, so far as the alle^jations and evi-

dences of tlie |»arties wcie (toncenicd, had been terminated lonjjf prior

to that time. Tlie Cases had been snbndtted many months before.

Tiii> Counter Cases had been submitted a lonj,' time before. Tliose two
iiietiiods were the only ones, as we supposed, provided by the Treaty
l)y widch anythiuf;' in tiie initnre ot evidence, or any thin^in the nature
of information, il' you please, aside from evidenite, or of a lower grade
tiuin evidence, coidd be laid before this Tribunal. We never imuffined
tliat there was to ixi any further opportunity for the submission of
evidence on the jiart of ller Majesty's Government. We thoujflit,

indeed, that we iiad much reason to complain in rehition to the privi-

h'';es wliich had already been assumed by Her Majesty's Governnu'nt
in the matter of the inlro(hicti()n of evidence. We thonjjht we had
n)U('li reason to (Mimi)laiii; but in a certain sense that had pas.sed. W^e
did not suppose tliere would be any further occasion for renew] nj>' our
complaints, or leclinj;' that we were subjected t«t any disadvantaji*'.

On the I'.'htl of March we took another stej). We began the argument
of the (piestions which are submitted to this Tiibunal, and the argu-
ment ol all of I hem—the (piestion of Jurisdiction in JJehring sea, the
(|Ucstion of the property interest of the United States in the seals and
in the industry established upon tln^ I'ribilof Islands, the question of
concurrent regulations—all the (pu'stions reiinired b}' the Treaty to be
submiltcdto the Tribunal, and as to wiiich evidence had been taken.

\N'e began the ai'gument in reference to them, by submitting our ])iinte(l

arguments in accordance with tlu; provisions of the Treaty. We sup-
posed, indeed, or shonld have sui)[)osed, if we had any o(;casion to

consider it, that ccitainly, after a cause was ripe for argument, and
alter argument had in jioint of fact been submitted, there would be no
attempt to introduce any further evidence, or anything in the nature of
it. Such a thing never entered our minds; because, as we view it,

such a thing is scarcely conceivable. We had made our aigument, our
princii)al argument. The Treaty indeed i)rovi<led that if the Tribunal
desired, or if the i)arties desire<l, further oral argument ndght be had
in sujiport of the written argument. That was a provision of the
Treaty.
The PiiESiDKXT.—There is more than that in the provision. If yon

will read .Article V, you will see that if the Arbitrators desire further
elucidation with regaid to anj' jioint, they may require a written or
]n luted statement of argument.

.Mr. CAiiTEii.—That indeed, is true.

The lMii;sii)ioN'i".—Or oral argument. There is a diflerence between
the printed statement or argument and the mere oral argument.
Mr. Caktki;.—Ves sir; theie was iinlced a [)rovision, limited to action

on the i)art of the Tii'hunal itself, that if it desired that some )>oint

slioiild be iurther elucidated, it should in some manner be done, lint

that emergency had in)t as yet arisen. There had been no expression
of any such desiic on the part of the Tribunal, no applicati(;n for that
jiiupose to the Tiii)nnal. Notliingof the sort took place. The cause,
so far as the counsel was concerned, must be regarded as a cause with
the prooi's closed, and in a condition for aigument; and not only in a
condition Ibiaiguiiient, l>ut with tlie i>rincipal argument having actually
been made. Thai was its conditiou.
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While it is in that condition, we re<'eive from the Ajjcint of the British
(lovi'rnment a paper purportinj; to be a supplementary report of the
Ihitish Commissioners appointed under tiie terms of one of Articles of
tln' Treaty—with notice tliat it had been delivere<l to the members of
the Tribunal. To say that we were surprised would but faintly express
our emotions upon the receipt of a document of that sort. There was
but one ccmrse, in our view, to take in rejjard to it, and that was to

return it immediately to those who sent it and to return it, with the
statement that we objected to any paper beinj^ placed before the Tribunal
at a time and in a manner not allowed by the t«'rtns of the Treaty.
Where should we be it" such a course were i)ermittcd i In the (;ourso

of an exjjerienee at the bar now not very short, I have had all that I

could, by any possibility, do to establish my side of a controversy
apiinst the arfiiniieuis of my .adversaries. To oppose their arf/Hnients,

to overcome tlu'm, is all, certainly, that I could ever undertake to be
able to do. But if my a«lversaries, in addition to the ability to answer
my arjjuments by their arjjuments, could answer them also by the intro-

duction of neic evidence, the case would indeed be one for which I had
no resources at all. That was what 1 felt about it, and what my asso-

cijites felt ab«mt it.

That such a thin;; could be dofte at all was inconceivable to us. The
iroif in which it was done was a matter which a»lded to the amazement.
The Tribunal was not asked whether it would receive a paper of that
sort. We were not asked whether we had any objection to the intro-

ducticm of a ])aper of that sort. It was as.^uiiiid hy the liritish Af/eiit

that he had the ritfht to put it belbre the Tribunal, whether we liked it

or <lid not like it-

Senator MoiKiAN.—Before the separate Arbitrators, you mean?
Mr. Cautkr. i'clbre the separate Arl>itrators. I confess 1 am unable

mys<'lf todistiu^iusli between that act and another which I have never
seen i)racticed, that after a controversy had been tinally submitted to

a.judicial tribunal, one side should subnnt t) the.juil^es further consid-

erations in the nature of arjjumeiit. It was not done secretly. Ido not
complain of that. Oh no. We were apprised of it, and most distinctly

aijprised of it; but what was asserted on the i>art of our adversaries
was that they ha«l the rif/ht to do it. Well, if they had the right to do
it then, they had the right to <lo it the day alter and the <lay after that;

and their right consequently had no measure or linutati<m except their

own pleasure. That was the nature of the right which they assumed.
We immediately informed our adversaries by letter that we returned

the i)aper, that we protested against the subunssion of it by them to

the nuMubers of the Tribunal, ami that we should make a motion to the
Tribunal that it be dismissed from attention and leturned to the source
from which it was received. We received in answer to that a (!Ourteous

letter from our adversaries, apprising us of the gnmnd of their action.

1 will read that letter.

The IMfKsiDKNT.—Perhaps Sir Charles will give Mr. Carter the letter

which he has just read to us.

Sir Charles Buhsell.—Certainly.

Mr. Carter.—1 read.

'Mw m\(l»'r8ij;n«(l, Ajjoiit of Iter Britannic Mnjosty, lias tlio honor to acknowloilfre
rcc*'i])t of tilt) llonorul)l<« .lolin W. FoHtitr'N coniiiiiiiiiriitioii of tlii:' tliiy's datu, and in
rejily thcn-to dcRireH to stato tiiat it is tlio vitiw of Her Kritannic Majesty's liovcrn-
nxMit that the mode of procedure conteinplated by tho 'i'rcaty lias not lieen accurately
followed. While all the material hiuirin^ n]ioii tin* whole siili.jtMt-niatter in dispiite

intrtidt'd to ))e used iiy either party was to lie HiiUnii tied to the other party, that
part of siK'h material which bore only on tiie iincstion of l{c;rnlationH, and jtartion-

iurly tlio report or reports, Juiut or aevcral, uf the Conmiisaiuuero of the two ooua-
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trios, stionld liavo hoon, it is ln'lii!\('d, Itcpt distinct IVoni tliiit pjii't which lioro on tlio

(|iicsttonN of ri^lit, and that th)' l.ilttu- Hlioiild alone, in tlic lir.st iiistancf, havu Immmi

Huhniittvd til tlui Arbitrators; tliu former, nanudv, that part I'olatin}; to l.'t^K'dation.s,

only wli*'n tlie contingency tlieret'or aniMo; or, in otiicr words, when the deteriuina-
tiou of the qnestions of oxelusive ri^jht had been arrived at.

And that is a statement, if I understand it, that, aecqrdinjr to the
contemplation of the Tresity, whatever related to the subject of rejru-

lations was not to be submitted, either to tiu^ Tribunal or to theo|)posite

party, until a determination had been reached by the Tribunal upon
what is called by my friends ni>on the other side the questions of rij^lit

;

that then it was to be laid before the Tribumd, for the first time.

How does that defend the submission of this )>aper? That contin-

peney had not yet occurred. Tlie Tribunal has not as yet reached a
decision upon what are called the (pu'stions of rijulit. or upon any of the
questions. It had not determined that the continjiciicy Inul arrived
upon which the question of Kefjnlations slioiild be considered; and
therefore, in accordance with the views of the counsel themselves, the
time had not as yet arrived when it was proi)er to submit to the Tribunal
any such paper as this, if it bore, as they said it did, upon the question
of Hepulations.
They then proceeded

:

It was npon this principh) that thft original Case of Groat nritnin was framed, and
this eonrso wonhl liave been piir.siied an<l been rnllowiMl, l>iit tor tiic objections raiNcd
by the United Statiss in Mr. l''oster's letter to Mr. Heilicrt of Septenibt^r L'Tth \WJ.
Jn deferenee to those representations, and in order to f;icilitate tile jnoj^ress of the
arldtration, Iter Majesty's (ioveiiinient, while niaiiitainin.ir the Justice of their con-
tention, furnished to the Government of th(( United .states and to tiie Arbitrators I lie

sejiarate report of the Hritish ('ommissioners and its a])pen(lices, reservinK at tlio

same time their ri^^ht, iis stated in Lord Kosebery's disiiateh to Mr. llerbertof Octo-
ber 13th isy2.

"Keserviufr their right," that is, their right to submit a ftirther report,

or further (nidence, at the time when theconringency, accordinoto their

view of it, was reached; namely after tlu Tribunal had announced a
decision of a certain character ui)on the <|uestions of exclusive juris-

di<tion. They said they reserved that right; but whatever right they
might or c<uild have reserved, the contingency mentioned in that reser-

vation, n,amely, the decision by this Tribunal of a <'ertaiii character, had
not arrived, and therefore the submission of the document at tiie pres-

ent time was not defended by that reference to the correspondence
between Lord IJosebery and the United States Government.
Further they say:

The (iovernnient of the United States, in iiresentinij to tlw* Arbitrators with their
original (.'aso the se])arate report ol the United Stales ( 'oiiiiiiis-;i<iners h:iil, in tlio

opinion of Her Majesty's Government, dejiartcd from the mode ol pro. dure con-
templated by the Treaty. It was in pursuance of the nn(lcr,st;inilinii eont;iined in
the correspimdence above referred to that Her Majesty's (;o\erMnicn( furnished to
tlic Ajicnt of the United States and to thi' .\rliitr;itors the Snpplemciitiiry Ut^port of
tlje Hritish CoinmisKioners which was referred toon iiay;e Ititi I) ol the Uritish (;onnler
Case,

I do not suppose that there was any initlersfaiiiihifi effected by the
corresiioiidence referred to; but that will be the subject for future
observation.

The letter proceeds:

At the proper tim(^, Her Majesty's Governniont will snbniit to rlie Arbifr.itors that
they are entitled to use this SuppIenuMifary h'eport, and they iwr (piile williiiy; that
copies should remain in the hands of the representatives of Unileil States witliont
prejudice to any ol)jection they may desire to riiisi\

The liovernment of Her liritannic Majesty believe that the Arbitrators will desire
to have nt their disposal any trustworlliy inforniatiou which may lutuiut theiu upon
the questions referred to theui for decisiou.
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Tliiit is llioir atiifonieiit. It will bo (thscrved tl«at in tliis statemoiit

tlic.v a** liiu'k to tlie time of the oriy:iiial i)iTi>arati()ii of the Case, speak
of what tiiey conceive to have been an erroneons constiiu-tion of the
Treaty by the I'nited States in the preparation of its Case, and s|)eak

of tiieir having; conformed, in a manner, to that erroneous construction,

and to a certain extent, as a defence of tlieir present action in submit-
ting- tiiis paper at the present time to the Tribunal in the manner in

whicli it was submitted.
It was in this way that the question of the respective views of the

parties as to how tlie Cases and Counter Cases sli(»uhl be made ujt,

and wiiat they shouhl contain was brongiit into discussion before this

Tribunal, and it is this reference to tlie former action of the parties

which iias enlarfjed the scope of the debate whi«'h mij;ht otherwise
have been c(mHned within somewhat narrower limits.

As that wide range has been g;iven to it, and as the methods which
have been ])ursued by the parties under the Treaty have been referred

to in great detail and nmde tlie subject of discussion, I must take the
lil»erty in these concluding observations, designed as a rejdy to the
argument on the juvrt of Her Majesty's Government, to go back to that
original time and very briefly recount the circumstances under which
the Cases and the Counter Cases were ]mt in. liefore I do that, how-
ever, I desire to make one or two observations suggested by the reumrks
which have been made by Sir Charles liussell in reference to evidence.
The Tribunal wliicli was created by the Treaty could not well be pro-

vided with the ordiimry instrumentalities which are employed by c«)urts

(d.justice for the i»urpose of ascertaining thetiuth upon disputed (lues-

tions of fact. Tliere could be no calling of witnesses and oral exami-
nations and cross examination of them; and, as that was not possible,

it was not, of course, possible to apply to the Case those rigid rules of

the law of evidence which are followed both in Great Britain and in

the United States in reference to the introduction of evidence. That,
of course, was plain; and it was equally idain, or at all events it was
contemplated, that there would be difierenees of view upon questions
of fact as well as upon questions of law, and that some means there-

fore should be provided by which the jtarties should be enabled to

establish their views upon such disj>uted questions of fact. All that
the neg»»tiators of the Treaty could do under the circumstances was to

]»rovide the best mode in their power; and while they could not follow

the rules of law exactly, to follow them so far as they could, and at

least to observe those fundamental princijiles of e(|uality between par-

ties in the facilities which might be allowed to them for the purpose of

conducting their respective contentions. The examination and cross-

examination of witnesses was impossible; but was it imjxtssible that
each i)arty should be pei initted to answer the proofs and the allega-

tions which his adversary might rely upon? Certainly, not. That
result, although not suscei)tible of being accommodated in the exact
an<l i)erle«'t way in which it is provided for in municipal Tribunals was
still susceptible of being accom])lished in a substantial manner and in

a way suflicient to assure the a«lministration of justice.

The Tribuiml which was to consider the questions was to be a Tribu-
nal composed of the most eminent Jurists. It was properly to be pre-

sumed that they would be al>le to separate the material li'oni the imma-
terial, to weigh the value which should be put upon this evidence and
that evidence, and that although they ccuild not have the benefit in the
fullest and most complete extent of the ordinary rules which govern
the introduction of evidence, still Miat they would bo sufflcieutly aided
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in that particular, if it were refpiired that each party should submit
his Case, his protifs, and his evidence to his adversary to the end that

tiie a<lversary mij-ht criticise them, deny them, contradict them, meet
them, modify them, or reply to them. That is an opportunity insep-

arable from the administration of Justice. No proceeding deserves the
name of being a .ju<li<aal one unless each of the parties has an oppor-

tunity to know beforehand what the allegations of his adversary are,

and what tlie proofs are upon which he designs to support those alle-

gations. That facilities should be aftbrded for that main and essential

tiling is of course absolutely necessary. That is a jioint which no om^

—

1 will not say no lawyer—but no intelligent man living under English
law, would think of ignoring or disregarding.

If we turn to the Treaty we Iind that provisions of that sort are

made. Article 111 provides:

'I'lio printed ('aN» of each of the two parties accompaiiiutl by tlio dociiinpnta, tlie

otlii-ijil t'i)rreN)H)ii(l<Mire and otla^r ovidi-nce ou which eacb relics, Mliall lie delivered
ill <li)]>licato to each of the Arbitratorn, and to the Agent of the other party uh soon
UH may he after the u])|ioiiitinent of the iiieiiihers of the 'rrilninal, hut within a ]ieriiid

not exceeding four months from the date of the exchange of the ratiticatiouH of the
Treaty.

I suppose there is no question as to the entire lucidity of that clause.

It reiiuiies no interjuetation. "The printed Case of each ot the jiar-

ties" was to be furuislied to the other; and if we had no iirecedeiits to

guide us in respect to proceedings for international arbitration, law-

yers—anybody—would easily understand what "luinted Case" meant,
it would be the case upon which you rested your contention; your
allegations of fact; the evidences, the proofs by which you jiroposed to

sujiport them; and the conclusions of law which you drew from them.
Article IV provides:

Within three montliB after the delivery on both sides of the ]irintcd Case, either
party may, in like manner, deliver in duplicate to eacb of the said ArhitratoiH and
to tiio Agent of the other party, u Counter Case and additional iocmnenis, corre-
spondence and evidence in rejily to the Case, docunieutH, correspoudeuceuud evidence
80 presented by the other party

The Counter Case is provided for there. A method is thus provided
by which each party might—not support his original Case—not that—
but by which be might reply to the Case of his adversary, contradict
his proofs, show them to be untrue, negative his allegations, contradict
his conclusions of law. That was the opportunity which was allbrded
by tlie Counter Case.
The function of each of those documents, the office which it is to till

in this Arbitration, is carefully prescribed in the Treaty; so carefully
and so clearly that no one could, by any possibility, misinterpret it.

1 may be iiermitted to say something in relation to the mode followed
by the (lovernment of the United States in the jneparation of its Case;
and in order to do that, so that the learned Arbitrators may understand
it, I should allude very brielly to what the presumable nature of the
)uoofs was at the time when the parties were called ujion to i)iei)are

their original Cases. What were the questions! I shall not stop to
read them from the Treaty, but shall describe them generally.

In the first pliice, there were certain questions as to a Jurisdictional
power or authority over Behring Sea asserted by the United States to

have been in some manner derived from Russia, what my learned friend
Sir Charles Russell, has well enough styled a derivative title or right.

In the next place, there was the question of the right of property in

the seal herds and in the industry established upon the PribiloU' Islands
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of miiiiitiiinin;,' tiiose lienls, wliidi was tissortod by llie TTuited Sfafes

—

<liu'stious <»r piopeity. |}(>tli of tliese were correetly described by Sir

(Jl'.jkvles us «iiU'stioii8 of rifilit.

In fho next place, tliere was the (juestion what regulations might be
nccess.iry for the ]>ur|iose of protecting the seals from externunation;
w'liili (|uestion by the tei nis of the Treaty was not, in tlie order of

deteiiniiiation which the Arbitrators were t(» adopt, to be determined
nntil after they ha<l nntde a determination of the questions relating to

exclusive Jurisdiction; ami not then, unless that determination was
such as wouhl recjuire the concurrence of (Ireat liritain in regulations
for the i)urpose of preserving the seals. There was that order pre-

scribed by the Treaty in respect to the eonsideratiou of the questio/is

by the Arbitrators.
Now, as to the first of tliese three (juestions—that relating to the

jnrisdictioiKil i>ower or authority sui)posed to have been derived from
JJussia, there was not, it was to be presumed, any dispute whatever in

the evidence. It all rested upon docunuMits su]ti)08ed to bt? accessible

by both ])arties. I will not say that it was not possible that disjmte
might arise ui)on some «]uestion of facf, but at least it was not very
l>robable; and in the course of diplomatic discussions respecting that
question, 1 do not think any serious dispute had ever arisen in refer-

ence to any fact. The discussion was mainly Iti respect to the luiture

and interi)retation of documents known to the world, and in the posses-

sion of both i)arties.

With respect, however, to the question of i)roperty in the seals the
case was (juite diiferent. Thcie, dispute, conflict, and a great deal of

it, was to be apprehended. Tin' (piestiou as to whether the United
States had a property in the seals or not depended of course upon tlie

nature and the habits of that aninml, as all questions of property in

aiiimals depend upon the nature and habits of the animals; and what
the initure and habits of those animals were, in nuiny jmrticulars, it

was foreseen from the start might be the lubjectof very serious <lisi)ute

upon which much contlict of testimony would be anticipated. Where
were we to go for information in reference to the nature and habits of
seals, and the modes by which they were pursued and captured and
ai)plied to the i)urposes of mankiiul? There was a great variety of
sounu's of evidence. There were the ])ersons in charge of the l*riby-

lolf Islands, the agents of tiie United States engaged in maintaining
that industry there, their statenu>nts founded upcm personal knowledge,
their reports, and all of these might be resorted to In addition to

that, there were the Indians along the <'oast, who followed these seals

in their migrations, and who had made for a long series of years, to a
ceitain limited extent, the pursuit of those seals a part of their occu-
pation. Their knowledge cfuild be api)ealed to.

In the next ])lace, there was a large body of mariners connected with
the vessels engaged in pelagic sealing, masters of the vessels, oftieers

of the vessels, seaiiuMi, hunters, all of them more or less familiar with
the nuKles in wliich i)elagi(! sealing was conducted.

I need not say iiere that every oiu', could see that the great body of
these witnesses beloitged to a class whose statements would be very
likely to conflict with each other, sonu'tlmes because they are dishonest,
sonu'tiines because tiieyare ignorant, sometimes because they are inex-

a(!t; but, ti«!>a a hundred reasons, we know that they are apt to contlict

with each other.

This whole subject, therefore, was encumbered with the possibility,

nay, the probability, that a great many of the allegations made by the
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rcsi)e('tive parties would be drawn into serious dispute; and the con-

tentions of tiie several parties were to be 8Upi>orted by such evidence

iis they could obtain.

The I'uEsiDENT.—Perhaps we might stop here and resume a little

later.

Mr. Cabtek.—Certainly, Sir.

(The Tribunal thereupon adjourned for a short tin)P.)

Mr. Cabtek.—Mr. President, at the time when the Tribunal rose for

its recess, 1 was makiu}; some observations concerning the conditions

which this case presented at the time when it became necessary for the

parties to prepare tiieir Cases. 1 had said that there were three prin-

cipal (piestions involved; that ui)on the fbst of them, that relatinj; to

tlie jurisdiction of the United States asserted to have been acipiired

from Kussia, there was not likely to be any conflict upon the evidence;

that ujjon the next (piestion, that of property, there was likely to "^e a

{jfreat deal of conflict; and I pointed out some of the {jrounds upon
Mhich it seemed i)r«A)ablethat coiiHict would arise, and the extent of it.

Tiien there was the third (piestion, that of regulations. Of course, the

determination of th(} rejiulations would involve a consideration of the

subject matter to which it was designed that the regulations should be
applied, and that was totheseal herd, and the taking of seals; and this

question of regulations, therefore, depended precisely, as the question

of property depended, upon the nature and habits of the seals, and the

modes by which they could be taken, and were usually taken, for the

purpose of being applied to the uses of conmierce and the world.

Those two (piestions, the (piestion of property, and the (piestion of

regulations, would dei)en(l absolutely ii])on the same kind of evidence,

that is, evidence disclosing the nature and habitsof the animals, and the

modes in which they were taken. The questions themselves undoubt-
edly were entirely (listinct. One was a question purely of property

right; the other was a (piestion what regulations were necessary in the

absence of a ])ro])erty right, and where the seals could not be protected

by the exercise of any rightful power, without the concurrence of other

(Jovernments;—what regulations with the concurrence of other (lov-

ernments were necessary to i)romote what was assumed to be a common
object, namely the preservation of the seals. The questions were
entirely dilferent in their character, but, nevertheless, the evidence
iil)on which they depended was substantially the same.
Now, the Government of the United States came to prepare its Case,

and the question arose how it should prepare it. Upon the lirst ques-

ti(Hi it was plain enough that thetividence upon which it de]icn(led con
sisted of the documents relating to the history of the Kussian dominion
over Alaska, and to tlie various Treaties and diidomaticcommunications,
and other documents which from time tr time had made their ap])ear-

ance in (connection with that subject. As to the next questi(ui, that of a
l)roperty in the seals, it was necessary, of (course, to place the facts uj)on

which we designed to support our contention before the Tribunal.

—

liut how i)lace them? liy witnesses? No, we could not call any
before the Tribunal.—What must we do? We must resort to the best
evidence which under the circumstances was obtainable. That is the
rule in all judicial Tribunals, where one species of evidence deemed the
best is not to be juocured for any reason, you must resort to the next
best. The only thing, therefore, was to consider what was next the best.

There was a variety of 8(mi('es of evidence, such as the opinions of
scienliHc gentlemen, facts well known in natural history, all derivable
from books, which ndght properly enough be appealed to, but the imme-
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diate fncts must be jiroved by tlu^ tcstiiiKuiy of witiM'sscs. nrnl. us we
could not ciill tlxMii befot'c tlie Tiiltuiial, we inu^it do tlie bost \vu could,
and procure their depositions.

Well, how was this evidence to be jiresented. Upon htoUinjj to tlie

terms of tlie Treaty, we ate attracted at once to the pro'isi<Mis of Aili-

ele 111 which I have already read and which relates to the printed (3ase.

"The printed Case of each of the two parties ac<onipanied by tliedocu
ments, the official corresjiondence and other eridciire np(»n wliicli ea<-h

relies shall be <lelivered in duplicate". Article IV provides for the
Counter Case and ia to the effect: "The Counter Case shall be delivered
in duplicate, with the additional docnrnents, correspondence, and evi-

dence in reply to the Case, docutneiits and (lorrespomlence and evidence
so i)re8ented by the other ]iarty." Therelbre it was phiin enou;ih that,

at least, as to the (piestion of ri(;hts derived from liussia, and as to

the property questions, all the evidence slnndd be jiresented in tht^

Case. A provision in the Treaty nii};lit 8ujjj;est a possible doubt in

reference to the question of regulations. •' If the determination of the
fore};oinjr questions as to the exclusive jurisdiction of the United States
shall leave the subject in such i)osition that the concurrence of Great
Britain is necessary U) the establishment of regulations for the proper
protection and preservation of the fur seal in, or habitually resorting

to the Behring Sea, the ai*bi«^rators shall then deterujine what concur-
rent regulations outside the jurisdictional linutsof the respective Gov-
ernments are necessary, and over what waters such liegulations should
extend, and to aid them in that determination, the lJep<trt of a tFoint

Commission, to be ajjpointed by the respective Governments, shall be
laid before them, with such other evidence as either Government may
submit."

This, as one can eafiily see, suggests the inquiry whether this Report,
together with the other evidence referred to bearing on the question of

regulations should not be withheld until the Tribunal had reached a
determination that the concurrence of (J reat Britain was necessary, and
that suggestion is further supported by what has been so much dwelt
upon by my learned friends on the other side—the phraseology in parts
of the Article IX of the Treaty which is to the effect that "the Reports
shall not be made public until they shall be submitted to the Arbitra-
tors, or it shall ai>pear that the contingency of their being nsed by the
Arbitrators cannot arise." We saw, thei efore, that there was a certain

contingency in which these RejMU'ts and other evidence bearing on the

question of regulations might not be used by the Arbitrators. Was it

the true construction of the Treaty that the Arbitrators were first to

determine the question whether concurrent regulations was necessary
or not and that until they had made that determination it was not in

order for them to consider any evidence bearing upon regulations, and
not in order that any evidence should be submitted to themt Was
that so? Well, if that were the case, if it was not in order, if it was not
regular, to submit the evidence on the question of concurrent regula-

tions until the Arbitrators should make a determination of that char-

acter it would follow necessarily that there was to be a double Arbi-

tration, a double hearing, and a double decision. When we look at the
provisions of the Treaty on that ])oint it is very plain that there was but
one way in which evidence was to be submitted, and that was by the
CVrscand the Counter Case, and but one Case and one Counter Case were
provided for. In the next place it was i)ert'ectly plain by the express
language of the Treaty that there was to be one written argument, and
only one written argument to embrace all the questions ; and in the next
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plnre it was provided flifre was tobeoHfdet'iHion iind only one decision;
and tliciefon* it st-tMiied U* us quite iiiadinissilde tliat tlio i<lea Hhould bo
entcrtaiiit'd tliat llieir were t« lie ttro liearinjjs involving two separate
submissions ofevideneo. I need not arju;ue that notion further, lor it is

now dcchired l»y my U'arned friend on tlie otiier side to be simply non-
sense. So that it was very a]>parent to us, and we never had any doubt
about it. tliat all the evidence that we had bearing upon the eontmversy,
and whether n|M»n the <|uestion of ,juris<lirtion. or property, or regula-
tions—ail the evidence which Me designed to submit in support of our
e.ontenti(»n—must b(> submitted in the (V/j»c. for that was the only meiino
))ointed out by the Treaty, by which any evidence except evidence iu

rei)ly could get into the hands of the Arbitrators.
The Case of the Inited States was ]>repared faithfully in accordance

with that view. The whole mass of evidence by which they designed
to sup|)ort their <-ontention, whether bearing upon the question ofjuris-
diction, the <|uestion of property, or the question of regulations, was
]daced in the Case, and fairly anil unrescrvetUy and fully submitted to
the observation, the criticism, the answer, the denial, of the other side.

There was absolutely nothing withheld. We had gathere<l together a
multitude of dejMtsitions in reference to the nature and habits of the
seals, ail establishing or tending to establish, as we supposed, that
their nature and habits were surli as to make them the proi>erty of the
United Sliites. We had gathered evidence tending to show that if the
Tribunal shoidd come to consider the question of regulations, that no
regulations w(»uld be ellective lor the i)urpose of preserving the seals,

except absohite prohibition of ]»elagic sealing. We exhausted all our
means of iulormatioii tlien available to us for the purpose of putting
before the Trilanial and ])uttiiig into this Case, to the end that our
adversaries might consid.'r it and answer it, every fact that we designed
to bring forward to sustain our <'ontention in this controversy; and I

have not as yet heard it suggested u|)on the other side that tliere has
been any witldiedding l)y us of the slightest circuinstaiu-e from that
Case to whi<;h we have at any time resorted for the purpose of support-
ing any of our contentions. Tliose Cases were, I think, in tlie month
of September, in the llrst wi'ck in September, exchaiige<l. VVe deliv-

en'd to the Agent of the British (iovernment our Case, made up in the
manner in which 1 have described. VVe tlien received from them their

Case, and pr«H'eedcd, of course, with interest to examine its <!ontents.

What was our surprise to lind that in that Case of the British (roveru-

uient not one item of proof in relation to tlie nature and habits of the
seal, or the motlc by which they were i)ursued, not an item of evidence
bearing on the question of prop«'rty, not iin item of evidence bearing on
the question of regulations. VVhat could be the intention of this? Is

it possible, we asked ourselves, that ller Majesty's advisers have been
of the opinion tliat they could safely submit the interests of Her Maj-
esty's Goveniinent to this Tribunal without any evidence at all upon
tiicse subjects; or are they in son>e manner awan; of our o])iiiion8

respecting the nature and liabits of the seal, aiul believe that those
opinions,are correct so that they cannot in any manner assail them?
What is the view which Her Majesty's (xovernment entertain upon
these points? We were wholly at a loss. The thought did occur to us,

only to be dismissed, at lirst at least, but still the thought did occur to

us, "is it possible that the advisers of Her Majesty's Government have
(lelibcrately conceived that they could withhold all evidence upon which
they designed to rely upon these questions until they have received our
(Jase and know what our position and our evidence is, and then for the

B s, PT XI 7
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Hist tiin«', prudiu!*; their cvidi'iue muler thu pretext that it is a reply to

ours, so that we shall haveuooppoitmiity to meet it? Can that be possi-

ble"? Why, no; weeoiihl not think that. iJoth sides were represented

by lawyers, and l>y lawyers who were bred in tlie same school of jurisdic-

tion and procedure; and both sides e<puilly knew that in that school of

jurisdiction and procedure nutliinj,' was more zealously regarded, noth-

iiifj more zealously protected tluui perfect e(puility between the cou-

tendinpf parties in respect to the use of tin-! instrumentalities which a
court of justite employs in order to jiain a knowledge of the truth—

a

perfect equality.

Well, it was a very serious (piestion for the advisers of the United
States to determine what should be done under the circumstances.

Shouhl they j;o on without objection or i)rotest, and then perchance,
when the Counter Case came in, tind there was an immense nniss of evi-

dence to which they would have no opportunity to reply, and j^o before

this Tribunal under those disadvantaj^es? Why, if there Inul been no
nniterial importance in the dispute a (lisadvanta;;e of that sort was so

shocking to the professional sense, 1 may say, that we could not stainl

under it. What slmuld we do? Kev(»kc the Arbitration? My learned

associat<^ perhaps intinnited in the course of his argument, that if his

counsels had been followed, that woidd have been done. It is no con-

sequence what our counsels were in that particular; but to revoke the
Arbitration, because the Case had not been made out according to our
view, would be a step in which we could ill defend ourselves befcu'e the
civilized world, and, upon a (lucstion respecting an International Arbi-
tration, the opinions of the civilized world had to be taken into account.
We resorted to arbitration because perhaps the civilized world might
think that we were not justilicd in lesorting to the dread arbilranu'ut

of force in order to defend our claims to the seals. Could we go back
and resort to that dread arbitranuMit of force, because we disagreed
about the meaning of the terms in which written papers had been
franu'd '! However easy it may have been to satisfy technical lawyers
that our opinion was correct, it would have been somewhat ditlicult to

satisfy the (tpinions of mankind that it was right to revoke the arbitra-

tion on that acc<»unt. That course was out of the ([uestion. What else

could we do? Well, we could rennmstrate with Her Majesty's Govern-
n«ent and humbly recniest of it that it wcmld furnish us with such
evi<lence as ir designetl to rely on lor tiie jmrpose of sustaining its con-
tentions; in other words, we could resort to entreaty, involving self

liumiliati./u; and we might further insist that we would go on accord-
ing to our own views, and if, when the Counter Case of Great Britain
came in it was found to contain matter which ought, acconling to our
vii^ws, to have goiu^ into its original Case, we could then, when we came
before the Tribunal, assume that it had a jurisdiction to determine the
regularity and propriety in which the Cases had been macU; up, and ask
it to strikeout from the Counter Case of ller Majesty's (Jovernment
everything wlii-, h in fairness ought to have gone into its original Case.
That we c(»uhl do.

Well, for the purpose of saving the Arbitration the United States
resolved upon a coiwse of that character—a conciliatory method, ami, if

it was not agreeable to all of us, I am bound to say that, so far as I am
concerned, 1 think it was a proper one.—and they therefore, addressed
a diplomatic comnumication to the British Government calling its atten-
tion to the true interpretation of this Treaty, to the circumstance that
the Case of Her Majesty's Governnu'nt had been made up in violation

ufits plain terms, and to ask that thu mistake should now be remedied
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80 far as possible. It conhl not be reiuo(lio<l ultojjether. The counsel

for (iieat liritaiu wereiih»«inl,v in i)oss»\ssiou of our ('use and tbiit knowl-

edge could not be recalled. Just look at it for a nioiueut if you please.

I ought to call the attention of the learned Arbitrat<tr8 to the spe<'ial

advantages which Oreat iJritain thus gained. In the flnl jdace they
knew what our grounds were before connnitting themselves. We had
coniniitted ourselves fully and completely, not only in respect to allega-

tion, but in respect to evidence. They had not committed themselves
at all. In the next jdace they had gained the advantage of selecting

their witnesses. There was a great number of witnesses who bad, iu

one form or another, otiicially or otherwise, spoken in relation to the
nature and habits of seals and to the course of procedure upon the
I'ribylof Islands. Oflicial Keports in some instam-es contained some-
thing which might be understood to be for the benetit of Great Britain,

and something for the benefit of the ('nite«l States. There was a great
deal of a documentary character out of which one party might pick
something which it supposed to be to its advantage and the other party
might also select something which wouhl be to its advantage.
Well now, if a party was obliged to decide in the lirst instance whether

he would nnike such a person his witness or not, he would be obliged to

say to himself, "I n>u.st use this man as ray witness, because I do not
know that my adversary will use him as liis, aiul therefore I must
decide now, and make him my witness now." What advantage did the
counsel for Clreat Britain gain in that particular. Why, they were able
to look into the Case of the United States, and see the various reports
which had been made parts of the evidence in that Case, and if there
were anything tending to favour the interests of Great Biitain, they
could get the i)enetit of it witliout making the ]»ersons who made the
reports their witnesses—could treat their own witnesses as being the
witnesses of the other i>arty. and gain all the advantages derivable from
that treatment-^very decisive sometimes, as the learne<l Arbitrators
will easily understand, in judicial controversies. That advantage they
gained.
Another a<lvantage they gained. There were quite a nund)er of points

which would i)resumably be the subjects of di8i»ute, as to which the depo-
sitions of witnesses, jtelagic sealers, inhabitants of the coasts of the Beh-
riug sea and its vicinity would be called. How n)any witnesses was it

necessary to call to establish any i)articular jiosition? The United
States iu fratning their Case were obliged to determine that question
with no lights other than conjecture, and say. "We will call so many
witnesses, and we will not go any further. We think that is sutlieient

to establish the; fact, unless it is overcome by the number of witnesses
adduced ujion the other side. That is a matter as to which we cannot
determine Itel'orehand. We can only form a conjecture in reference to
it." The United States made up its Case under those disadvantages.
But the counsel for Great Britain waite<l until they came to. prepare
their Counter Cas(>an<l could then say, "to this \H)U\i the Uidted States
has introduced so many witnesses: we will introduce a dozen more.
As to this other point the United States has introduced so many wit-

nesses: we will introduce a dozen more;" and so on through all the
disputed questions. That is another very important advantage which
they gained.
But linaliy and decisively they gained this overwhelming advantage,

that they were able to meet the testimony of the United States in all

the ways in which adverse testimony nniy be met—by contradiction, by
qualiticatiou, by overcoming it by the production of other and adverse
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testimony, and the United Htates eoiiM not do it at all. They could
inipciich our w itncsseH. They (;oiihi show tliaf this witnesH was not to
be belicve<l under oath; and that that (uie couhl not be believed under
oath. Tiiey vmxUl uhuw by cin-uinHtanues, whicii they ini);ht prove by
depositions, that a certain class of witnesses were subject to certain
olijections not pen;e|)tib)e upon the face of tlie testimony—in a word,
iu ail the foiins in which tlie testimony of an adverse party nniy be met
and ovt>rcome, (ireat Itiitain secured tlie op])ortuuity to do it, and
deprived us of it. 1 am speaking; now u]>om the assumption that when
she came to franut luu* Counter Case s\\i<i sitould incor|Mirate into it a
larjfe nniss of evidence relatinj; to tlie habits of seals aud other testi-

mony as to the seals, if she did not choose to do it, no matter; all ri^ht.

JSut llie ahiUtii to do it was the advantage whicli the Agent of Creut
Jiritain had gained.
And he gained it so that it could not be taken away from him.
Whatever might be done in the way of obtaining from (Jreat Hritaia

evidence slie iiad witliheld, nothing could rejiair the disadvantage to
which we. had alii'ady subjected ourselves; nothing c<ndd take away
fnun her the advantage wliich she luid gained. She had it securely in

her jJOssessioH by the course which she i)ursued.
Now un<ler those circumstances the course we determined upon was

the conciliatory <Mie; to ask them at once for the evidence upon which
they <lesigneil to maintain their contentions, so tbat we might have it

before the preparation of onr ('ounter Case, and, if they chose to otter

it to us. to a<'c<'pt it as a comjiliance with the comlitions of tlie Treaty,
althnngh it came too late, and although it t^ame under the enornnms
disatlvaiitages to U8, and advantages ti* them, from the circumstances
upon which I hav > dwelt. (.'onse(|uently, on the 27th September 18!)2,

IMr. P'ostcr thus a«bliessed Mr. Herbert, who was then in charge of the
Kriiish Kmbassy in Washington: " Department of State Washington,
September 27th 1S1>2. Sir, on the (»th instant, the day after the receiiit

by me of the printed Case of Her Majesty's (Jo 'rnmeiit, called for by
the ])rovisi<nis of the Arbitration Treaty of .S02; in a Conference
which i had the honor to liold with you at the Department of State, 1

made known to you the iiainful impression which had been created
upon me by a hasty and cursory examination of that case, but I witli-

held any formal representation on the subject until I could have an
opportunity to lay the matter before the rresident. His absence Irom
this Capital, aud the attendant circumstances have made it necessary
for me to delay a communication to you till the present". The learned
Arbitrators will remember that at this time Mr. Foster, the Agent of
the American Government, had been made Secretary of State. '' 1 am
now directed by the President to syy that he has obsei've«l with siirjirise

aud extreme regret that the British Case contains no evidence whatever
timchiiig the juincipal facts in dispute, ui)oii whidi the Tribunal of
Arbitration must in any event largely, and in one event entirely,

depend. No proof is ju'eseiited uiion the <inestioii submitted by the
Treaty concerning the right of pro])erty or property interest a8serte<l

by the United States in the seals inhabiting the i'ribihttl^' Islands in

Behring sea, or upon the question, also submitted to the Tribunal of
Arbitration, concerning the conirurrent regulations which might be
necessary in a certain contiiigen<;y specified in the Treaty. If it were
fairly to be inferred from this omission that no inoofs on these impor-
tant i)oints are intended to be offered in behalf of Her Majesty's Govern-
ment, no ground for criticism or obje<'tion by the (iovernment of the
United States could arise, since it is within the exclusive iiroviuco of
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either party to deferinine what evidenee it will snhmit in respect to any
part of tiie eontroversy or to relrain from siilnniniiig any evidenre at

all; but Hiieh inlerenee as to the eoiirse eoiitetii|ilated liy the ISritish

(ioverniiient does not seem consistent with <-ertaiii statements made by
its Agent in the printed Case submitted by him".
Now then, at this point, I will interrupt the rea*!!!!*; of the letter f(»r

this purpose; I wish to call your attention to what was said in the Cane
in respect to these omissions. I now <-all the attention of the learned
Arbitrators to the (!ase of llor Majesty's (Joveriiment and to what is

said in it at page Vi't. It begins thus:— " L'oint ."» of Artichi VI.

—

Has the United States any Hight, and. if so, what Uight of Protection
or Property in the Fur seals freipienting the islandsof the I'nited States

in liehring sea when 8ueh seals are found outside the ordinary •"> mile

limitf—Tlie <'laiin inv<»lvcd in tiiis (|nestioii is not only new in the
present disenssion, but is entirely without precedent. It is. moreover,
in eontradietion of the ])osition assumed by the IJititc(l Ntii'i-^ in analo-

gous cases on more tlian one occasion. The claim appears lo Ih . in this

instance, made only in respect of seals, but the |iriiiciple invob ed in it

might be extended on similar gioumis to other animals yVvr nututu\
such, for instance, as whales, walrus, salmon ami mari <• aiiM'ials of

many kinds." And it goes on to argue that there is n ..tundation 'or

a claim of property, and treats it as a mere <|iiestioii of law. At tiio

(riose of tliia pai. ilar part of the (^ase of (Jreat I'.ritain tt i . said :

"In the absence of any indii ation as to the grounds upon vliich the
rnited S; es base so nnprecedenteil a claim as that of a right to pro-

tection of, or proj)erty in, animals/frn' iiatura' upon the high seas, the
further consideration of this <'laim must of necess'ty be jtttstpoiied; hut
it is maintained that, act'ordin^n: to the ]n'inciples of Int«uiiatioiial law,

no property can exist in animals />'/w iiafura; when frequenting the
high seas." Now then the position taken by Great Ibitain by the form
in which her Case was made up in this particular is based upon these
two grounds: first, that a seal is an animal frrw nafura', and therefore
cannot be the subject of property at all, and that the question whether
he is a subject of property at all is a question of law and not a question
of fact. Next, if the United States should happen to show any gnHiiids
or reasons upon which they claim that the seal is a subject of prop-
erty, she Great Britain will answer that claim when those grounds and
reasons are shown and will postpone the consideration of the case
until that time. That is to say, if the United States undertakes to
show by argument that seals are property, we will answer the argu-
ment when the case is made. If they undertake t<» show by evidence
that the seals are i)roperty, we will answer that evidence by evidence
of our own. That is the position which they took. Well, I have one
or two observations to make upon the face of that. In the tirst place,
we admit that the question wlu'ther seals are the subject of property
or not is a question of law. Ibit it is a (luestion of law which depends
upo" facts, and how the question of law is to be decided, of course no
OK ' can tell until it is known what the facts are

In other words, the question whether there is a property in seals or
not depends upon the nature and habits of the seals, as is now fully

adndtt«d upon the other side, but was at this time denied ; and in order
to know what the nature and habits of seals are, of course, eviilence
must be given to show what they are. Now the question of property
was submitted to the Tribunal. If we had any evidence as to their
nature and habits on which we contended that the ]>roperty in them
was in the United States, it was our business to submit that evidence



ir^^^

102 ARr,UMi:XTS ON PRELIMINARY MOTIONS.

in our pviiu'ipiil ('iiso. \\> Uil so fully, coiiipletoly, niDOsorvodly. If

(jirciit iirilaiii liiid nny cn itlfiuu* on wiiicii she claiiiiod tliat seals were
not the subject of luoperfy, or not tlie ])i<)]U'rty of tli(> Tnited States,

it was lier duty to sul)iuii it in the same numner in her Case, fully,

unreservedly and (•oinpletely.

She <lid not do it, nor did she snbnjit an item of evidenee ujion that
point, but jxtstixuu'd the consideratictn of it i]i the manner iu which 1

have slated. 5s'ow, therefore, havinj; «'alled your (lon<)rs attentiou to

the excuse or apolojjy, if excuse or apo]o;iy it may justly be called, lor

withholding from the Case evidence upon that vital and im])ortant<iues-

tion, I will proceed with the readinjiof Secretary l-'oster's letter:—"•If

it were fairly to be inferred from this omission that no proofs on these
important ])oints are intended to be ollered in behalf of Her Majesty's
(Government, no p'ouiid for criticism or objection by the (iovernment
of the ITnitcd States could arise, since it is within the exclusive ])rov-

ince oi i'ither party to determine what evidence it will submit in

respect to any part of the cuntiovcrsy, or to refiain fiom sul)mittin<>'

any <'vidence at all: but such inference as to the course conten>i)lated

by the IJritish (lovei-nment docs not seem consistent with certain

statements made by its Ajjent in the i)rinted Case subnntted by him".
And the Secretary theu j>oeson tortifer to the statements whicili I have
already read to the learned Arl)itrators, and 1 will not repeat tiiem:

—

" it must be evident,'' the Secretary contiiiues,—"to the(iovernmentof
Her Britannic Majesty that, by the ])rovisions of the Treaty, the (ques-

tion whether the IJnited States have any j>roperty interest in the seals

referred to and the (piestion what concurrent rej;ulations in the speci-

fied contiufjency nniy be necessary, are diiectly subuiitted to the Tri-

bunal; that the Treaty assiunes that each party will or nuiy have alle-

gations to make and evidence to pioduc^e ui)onboth questions; that the
plain contemplation of the Treaty is that each party shall state in his

Case what his proi)ositions of law are and the evidence which will be
relied ui)on tobrinjif the case under thorn to the end that the other party
may have a fair opportunity of shewinp; in his Counter Case that such
evidence is untrue, or erroneous, or partial, or subject to (jualiiication

or explanation, for which purpose alone the provision for a Counter
Case was framed. The Jiritish A<;ent and Counsel must well know
that the decision of the two questions above r<'ferred to must dei)end
upon the evidence produced concerning: the nature and habits of the
fur-seal and the methods of eai)turin<? and killinj;' which aie consistent

with the preservation of the speiues; and that it is mainiy upon these
points that collision and contradiction upon matters of fact and dilier-

enees in respect to nnitters of opinion are exhibited by the statements
of persons likely to be nnide witnesses; that such witnesses are in

many instances under the influence of ju'ejudice and bias and, in some,
opeji to the susi)i(!ion of insincerity and untruthfulness; and that the
only way by which either party may notect itself against the conse-
quences of falsehood or error is by having an opportunity to detect and
expose it.

'The President cannot conceal his astonishment that it should be
assumed that the British Government is at liberty to introduce a whohi
body of testimony of this character for the first time in its Counter
Case and thus shut out the United States from an opportunity of <letect-

ing and exposing any errors which may be contained in it. The Gov-
ernment of the United States cannot fail to be aware from the corre-

8[)ondence that has hitherto taken ])lace on this subject between the two
Governments as well as from full informatiou derived from the repre-
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sentatives and ajjents of Her IMajesty's (lovoriiment and the Canadian
Governinent in tlieeonrseof the proceed iujis and discussions that have
already occurred, not only that it is claimed on the jiart of those Gov-
ernments that material evidence exists to contradict the facts asserted
by the Government of the United States, but that a considerable part
of it has been alrendy taken and piei)aied by the British (iovernment,
as to the character, extent and weight of which, however, the (iovern-

ment of the United States is wholly uninformed. The propositions of

law and of fact upon which the United States will rely in tlie Arbitra-
tion are precisely stated in its (^ase now in the hands of Her Majeaty's
Government, and need not be recai»itiilated here. In support of these
assertions of fact a ]ar{;e amount of evidence, and all the evidence the
Government of the United States will olVer, except in rebuttal of that
which may be introduced on the other side has been pre])ared and is

printed in the United States Case and its A])i)endi('es." This letter,

which is too long to read in full, and to which I commend your special

attention concludes with this re(]uest: "Uutthe President entertains

the greatest confidence that wlien the views herein expressed are
brought to the attention of Her Majesty's Governinent, it will hasten
to correct the errors which have been made by its representatives in

charge of its Case, and he is pleased to giv<^ the assurance in advance
that the Government of the United States will assent to any reasona-
ble means that may be proposed to that cud by Her Majesty's Govern-
ment. It is to be noted, however, that if the date fixed in the Treaty
for the closing of the Counter Cases is to be observed, no time is to be
lost by the British (lOvernment in submitting such proposition as may
seem to it to be called for under the ciiciimstances. It would not be pos-

sible to corre<!t the injustice which tlieGovernmentof the United States
conceives has already been done by the manner in which the British

Case has been made up. It was an advantage which it is con(teived

was not intended to be aflfordcd to either party, that, in taking its evi-

dence in chief, it should have the benelit of the ])ossossioii of all the
evidence on the other side as also tliat in making up the Report of its

Commissioners it should first be provided with that of their colleagues
representing the other Government in respect of those points ujion

•which they have failed to agree. But this disadvantage the United
States Government prefers to submit to, though quite aware of its

imiiortance, rather than that the arbitration sliould be put in peril.

" I have felt it necessary to enter at some length upon an exposition

of the views of my Government upon this (|iiestioii, because of its great
gravity and of the serious conseiiuences wjiich might result from a fail-

ure of the two Governments to agree respecting it. and because of the
earnest desire of my <TOverniiient to roiich a mutually satisfactory settle-

ment. I deem it pmper, however, to add, in conclusion, that tlie Gov-
ernment of the United States has entire conlideiice in its ability to
maintain its jiosition in the controversy submitted to the Tribunal of
Arbitration; but to this end it must be attbrded the benefit of those
substantial safeguards against the introduction of error which the judi-

cial systems of all nations so carefully secure and which were designed
to be secured by the provi^ ions of the Treaty. In the absence of such
safeguards no party to a judicial proceeding can be confident of the
protection (*" his rights; indeed, atrial of acpiestion of right, when one
party has no opportunity of meeting and answering the allegations

and evidence of the other, does not deserve the name of a judicial pro-

ceeding." I find in this passage wiii(!h I have just read a matter which
my learned friend Sir Charles Kussell made the subject of observation
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yestenlay. It was the iutiiiiatiou by Mr. Secretary Foster that the
Coinnais8ioiier8 appointed on the part of Great l»ritain had waited, or
mi|>ht wait, and, hiiving obtained the Ueport of the Oounnissioners
appointed by the United States before they picpared their own, might
prepare their own witli the advantage of a pievious knowledge of what
the report of the (Jnited States Coniniissioners contained. Well, Sir

Charles made the observation that he thought,—he hoped and believed

—

that Mr. Foster would be sorry that he had made that iniputation, as he
(;a]led it; and he expressed the view that it was a most serious impu-
tation upon Her Majesty's Commissioners,—the notion tliat they would
undertake to wait until after the Commissioners of the United States
had presented their views, and then present their own with the
advantage of a knowledge of the views of the United States Commis-
sioners before them. In the opinion of my learned friend, such a line

of conduct as that would be in a high degree objectionable and incon-

sistent with honorable sentiment, and hetlierefore expressed the regret
that Mr. Foster had as he thought—although I do not think it is quite
apparent upon Mr. Foster's statement, made such an imputation as that.

1 iiave to say that the imputation ujjon the character of the Commis-
sioners of (Jreut Britain, if made by anybody, has been made by my
leai-ned friend, and not by Mr. Foster. If it be an objectionable thing
on the part of the Commissioners of Great Britain to make up a report
upon tlie subject committed to them, with a knowledge of what had
been reported by the Commissioners of the United States and at a time
when the Commissioners of the United States could not answer it—if

that be an objectionable proceeding inconsistent with sentiments of
honour—the Commissioners of Great Britain, allow me to say, have
done it. This very Supplementary Report is made up, is it not, with
full knowledge of what the Connnissiouers of the United States liave

said and with all the advantages possessed by such full knowledge. It

may be said, indeed, that the United States Commissioners may now
if they cho(>se, reply to it. No, they cannot. The Government of the
United States has already declared in the most solemn manner that
according to its views of the interpretation of the Treaty the submission
of documents for evidence of any character to this Tribunal expired
long ago. They knew upon the other side that we could not answer it

according to our view of the Treaty. Therefore if there is any imputa-
tion upon the conduct of the Commissioners of Great Britain, it is an
imputation not made by us, but by the other side.

Now this letter of Mr. Secretary Foster was a conciliatory one offer-

ing an opportunity to Great Britain to repair as far as possible—it

could not be wholly repaii-ed—the disadvantage done d the United
States by the mode in which the Case was prepared. It was responded
to by Lord Kosebery on the 13th October, 1892. He proceeds in that
answer to 'lefend the manner in which the Case on the part of Great
Britain had been made up and to say that the omission of evidence in

relation to the nature and habit of seals was proper, that any introduc-
tion of evidence upon that point into the case would be improper, and
that the introduction of evidence upon those i)oints in the United States
Case was also im])roper, as I understand him.
"The Government of Her Britannic Majesty" he says "can not admit

that there is any foundation for these com])laints, which seem to be
based upon a construction of the Treaty which, in their belief and in

the opinion of their advisers, is erroneous. The scheme of that Treaty
provides that the five questions submitted in Article VI should be kept
distinct from, and that the decision thereon should be prior to, the cou-
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aideration of any question of concurrent refjulations, which considera-
tion would only become necessary in the event of the five points being
decided unfavourably to the claim of the United States. The sixth

Article requires tliat a distinct decision slniU be given on each of these

points, while the seventh Article provides that if the determination of

the foregoing questions as to the exclusive jurisdiction of the United
States shall leave the subject in such position that the concurrence of
Great Britain is necessary to the establishment of regulations for the
proper protection and preservation of the fur-seal in, or habitually
resorting to, JJehring Sea, the Arbitrators sliall then determine what
concurrent regulations are necessary, and that "to aid them in that
determination, the Report of a Joint Conimission, to be appointed by
the respective Governments, shall be laid before them, with such oilier

evidence as either Government may submit.' It will be noted that the
seventh Article of the Treaty refers only to the Report of a Joint Com-
mission, and it is by the ninth Article alone provided that the Joint and
several Reports and recommendations of the Commissioners may be sub-

mitted to the Arbitrators, 'should the (iontingency therelbr arise.' The
event therefore on the hapi)ening of wliich the Report or Reports and
further evidence are to be submitted is thus indicated by the Treaty:

—

that event being the determinatiou of the live jioints submitted in the
sixth Article unfavourably to the claim of the United States, and so that
the subje<!t would be left in such a positicm that the concurrence of Great
Britain would be necessary for the purpose of establishing proper
regulations."

Now there is his position. His position is, that the submission of

these reports, and the submission of any other evidence, bearing upon
the question of regulations is not to take place until the decision of the
Tribun.il is made upon the flrst series of questions. So he declares
that the insertion of evidence by the United States bearing upon these
points was wholly iminoper. Well, what does it mean? It means that
the time to submit evidence to the Tribunal upon the question of regu-

lations does not arrive until after a decision by the Arbitrators, and that
it arises then only in a certain contingency. What does that meani
That means, does it not, that there are, possibly, two distinct decisions
to be made by the Tribunal. That is what it means. You must await
the decision of the Tribunal on the flrst five questions before you can
submit any evidence upon the question of regulations, and then if that
decision is in a certain way, then and then only, it is in order to submit
evidence upon the question of Regulations. That is the position taken.
In other words, it is distinctly and squarely taking the position that
there are to be two hearings, two submissions of evidence, two decisions,

all of which my learned friend nowpronounces, and justly pronounces,

—

I should not say it except I had his authority for it—to be nonsense,
Well, what does he say in conclusion? " The Government of Her Bri-

tannic Majesty therefore reserved, and in their opinion rightly reserved,
until the time contemplated by Articles VII and IX of the Treaty,
the consideration of the question of concurrent regulations, wshould

the contingency therefor arise, and Her Majesty's Government protest
against the introduction, at this stage, of facts touching seal life, which
they contend attbrd no supiiort to the exclusive rights claimed by the
United States, which were the original cause, and formed the first

object of this Arbitration.
" With regard to the allegation that the United States will have no

means of contradicting, limiting, or qualifying the proof and evidence
adduced iu the British Counter Case, the Government of the United
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States appear to liave overlooked the ])rovisioii of Artiele VIT, by
whicli, witli relereiiee to tlie question of tlie <'oii(nireiit icfiulatioiis,

express permission is given to ea(!li Government to submit other evi-

dence". That is to say, thereis provided, aeeordingto this interi)reta-

tion a subsequent time, after decision by the Arbitrators, in whicli each
Government may submit further evidence, and that subse(|uent time
(the inference is, or the language is, I think in some parts of this

paper)—that subsequent time is a matter of procedure to be regulated
by the Tribunal of Arbitration itself; and wlien it comes to decide the
first five questions in such a manner as to make the consideration of

regulations necessary, it will then determine the time, manner and
method in which the subsequent evidence is to be given, and, in such
determination will, of course, .afford full protection to each party as
against the other.

"These are the views," he goes on to say, "of the (Tovernment of

Her Britannic Majesty, and they must maintain their correctness, liut

the Government of the United States have expressed a different view.

They have taken the position that any facts relative to the considera-

tion of concurrent regulations should have been included in the (3ase

on beh.alf of Her Britannic IMajesty presented under Article HI; and
that the absence of any statement of suidi facts places the United
States at a disadva.itage. The Government of Her Britannic ^lajesty,

while dissenting from tliis view, are desirous in every way to facilitate

the progress of the Arbitration, aiul are, therefore, willing to furnisli Jit

once to the Government of tlie fTnited States and to the Arbitrators
the separate Iteport of the British (Commissioners with its appendices.
The Government of the United States are at liberty, so far as they
think fit, to treat these documents as part of the Case of the Govern-
ment of her Britannic Majesty".

Well, upon receiving that, it was thought on the part of the United
States that it possibly, j)robably, furnished a way out of the dilliculty,

—

a way not free from objection—no such way could have been found to get

out of this dilliculty—but still a way which, under the circumstances,
ought to be accepted. If this Ilei)ort of the British Commissioners
with its Appendices thus ])romised, really contained the substance of

all that (Jreat Britain designed to rely upon in respect to matters of
seal life, why the United States would have an opportunity of meeting
it and of overcoming it if they could, in the Counter Case, and they
therefore were disjjosed to accept the offer thus made of this Report
with its Appendi(!es as a reparation, so far as possible, of what they
conceived to be the injustice which had been done to themselves.

Senator Morgan.—But if you will allow me to enquire, Mr. Carter;
did that Agreement between the Agents of the (iovcrnment, or between
the two Governments, operate to enlarge the jurisdiction and powers of
this Tribunal after the Case of Great Britain had been submitted into

the hands of the Arbitrators?
Mr. Carter.—Well, that is a question, which, I do not say has not

occurred to U8,but which we have never tliought it worth while to full}'

discuss, or come to any opinion about. I should hope for myself that
no question wcmld be made about it by the Arbitrators. Under the
circumstances the United States Government in its capacity as a Gov-
ernment and through the ordinary measures of diplomatic intercourse
has consented to adopt this mode of repairing what it conceives to have
been an original error in the ])reparation of the Case. I believe it is

within the power of the Government of the United States to enter into

that agreement, and that it is binding upon this Tribunal of Arbitration.

That is my belief.
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Senator Morgan,—Althons'li it may alter the Treaty!
Mr. Carteu.— 1 do not think it does alter the Treaty in snbstance.

It is in refeience to the mode of i)roce(lnre, and (hat is j' snbject as to

which some maigin of liberty mnst be allowed to the respective Gov-
ernments, and, in the (»]»iniou which we have eiiteitaiiitMl, it is effective

for the end. 1 hope it will he ailo\v<'(l to prove efteetive, and that no
(piestion will be made to the contrary. Of conrse, I cannot deternjine

for any member of this Tribnnal his views in lelation to his dnties.

N<»w, this lieport with its ajjpendices was, either at the time of the
sending of this letter, or very soon alter, snbmitte«l to the Agent of the
United hstati^s.

Sir J'iciiAiM) Wehster.—"U'ith the letter.

Mr. Carter.—With the letter.

General Foster.— It accompanied the letter.

Mr. Carter.— It acconipanied the letter; and Mv. Flerbert, who had
charge of the diplomatic intt'icsts <)f Great Ibitain in AVashington at

that time makes a report which is i)rinted in the Appendix to the
British Case, which concerns his doings in the matter. On the 0th of
November, 1802, he addresses this h'tter to the Karl of liosebery:—
"iAIy Lord, With reference to my telegrams of today, I called at the
])eparcment of State this morning at the recpiest of Mr. Foster when
he hande<l me a note contabiing the reply of the I'nited States Gov-
ernment to yonr JiOr<lshii)s desi)atch of the I'Mh ultimo in regard to

the Behring Sea Arbitration. Alter briclly recajiitnlating the ]»rinci-

pal points of this commnnication, copy of which 1 have the hononr to

inclose heiewith, he stated that 1 nn'ght consider the ditlicnlty which
had arisen between the two Governments as settled, bnt he wished at

the same time to make it clear to me that the United States Govern-
ment had accepted the JJepoit of the British liehring sea (Commis-

sioners as part of the original British Case, under the assumption that
it (iontained all the evidence on which Iler Majesty's Government
intend to rely in regard to jH'lagic sealing and the habits of the fur-

seal, and that no fresh matter relating to these subjects woidd be
introduced into the British Counter Case except in rejdy to the questions
raised in the United States Case."

Sir Charles Kussell.—That has been observed.
]\Ir. Cartel{.—What has been observed, Sir Charles?
Sir Charles Russell.—Except in so far as nnitters are stated in

reply, the Report of the British (Commissioners contains all the matters
upon which we rely in regard to pelagic sealing and the habits of the
fur seal

Mr, Carter.—That is your view?
Sir Charles Russell.—Yes.

Mr. Carter.—Allow me to say that we entertain a very different

view on the subject, and that tin* action of Her Majesty's Government
is as far as possible from an observance of that understanding. Mr.
Herbert continues:—"Should they, however, have been mistaken in

this assumption, they intend to insist on their interpretation of the
Treaty before the Tribunal of Arbitmtion, and to oppose the submis-
sion to the Arbitrators of any matters which might be inserted in the
British Counter Case which, in the opinion of the United States,
should not be justified as relevant by way of reply to their Case.
1 expressed my gratilication at the settlenwnt of the (juestion, and
asked him whether the United States required an extension of time
f ?red by your Lordship for the preparation of their Counter Case."
To that statement by Mr. Secretary Foster Mr. Herbert made no
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response oilier than that of consent to bo ini|)lie(l from making no
qualitication of it. Tliat the controversy was setth'd on tlie terms and
on the nnderstanding tliat tlie IJei>ort of tlie Commissioners of Great
Britain with its Appendices contained all npon which the British Gov-
ernment intended to rely as to the natnre an<l hal»its of fur seals,

except so lar as concerned matters wlii«;li mif;lit be relevant by way of
rej)ly to what was <u)ntained in the United iStates Gase, and no diplo-

matic representation to the contrary has ever been received from that
written to the United States.

Now, Mr. Foster, notwithstandiii};' this oral communication with him,
addressed a further note, whidi was delivered on that day, and which
was the subject of Mr. llerbert's observations Just read,—it was that
of November J>th, 1SJ)2; and it controverted Lord Kosebery's interpre-
tation of the Treaty, and pointed out that there could not be two dis-

tinct heariiif's and two <iistinct decisions, and that all evidence of an
m'iyinal character intended to aui)port the contention in chief of the
respective parties should be presented in the orij;iiial Case, and the
Counter Case be limited to evidence in reply. All that arjj^ument he
goes over in this reply, which is too long for me to read to the learned
Arbitrators; but some of its closing obsei'vations [ will read.
"I entirely agree with the observation of Lord Kosebery, to the

etfect that the right of i)ioperty in fur seals depends upon qnestiona
of law; but 1 conceive that the precise (luestions of law cannot be
known, ainl cannot, therefore, be determined, until the facts out of

which they arise are known; and 1 cannot (toncur with Ijord llosebery
in the view wliich appears to be entertained by him, that the facts

concerning the nature and habits of fur-seals, and the modes by which
their increase may be made subservient to the uses of man without
endangering the existence of the stock, are not pertinent to the claim
of the United States to a ]»ioperty interest. On the contrary, I regard
these facts as in the highest degree important. Having thus expressed
the views entertained by the Ciovernment of the United States upon
the argument of Lord Koseberyin support of his interpretation of the
Treaty, it remains for me to add that 1 am insiructed by the President
to Scay that he appreciates the spirit of e(iuity and liberality in which
Lord Kosebery, while insisting upon his own interpretation, practically,

to some extent at least, and 1 hope fully, yields to the Government of
the United States the benetitof its interpretati(m by furnishing t> the
latter the separate Report of Her Majesty's Commissioners, with the
permission that the same be treated as i)art of the origina: Case on
the part of Great Britain. If, as 1 believe and assume, this Report
contains substantially all the matter which Her Majesty's Government
will rely upon to sui»port its contentions in respect to the nature and
habits of fur-seals, and the modes of capturing them I entertain a
confident hope that all further difficulty upon the questions discussed
in this note may be avoided, f deem it necessaiy, however, to say
that the (lovernment of the United States will, should occasion arise,

firmly insist upon its interpretation of the Treaty, and that it reserves
the right to protest against and- oppose the submission to, and recep-

tion by the Arbitrators of any nuitter which may be inserted in the
British Counter Cas3 which may not be Justified as relevant byway of

reply to the case of the United States".

Well, that I submit to the learned Arbitrators seemed to place the
question in this condition. A great advantage as we claim had been
taken over the United States by Great Ibitain in the manner in which
the Case on the part of Great Britain had been made out. That advan*
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tajye she could not be wholly deprived of, but it might be reduced if the
United States were then tiirnifslied witli all the evidence upon which
she intended to rely to support her contention in refjard to the nature
and habits of the seals. This Keport of the British Commissioners with
its appendices was siibniitte«l to tlie United States as beinj; all that they
intended to rely upon, except what they were permitted to rely upon by
way of reply, and accepted by tlie United States in th.at sense, and I

think we are justilied in sayinj-' there was a pretty well un«lerstood

agreement entered into that the Counter Case of Great Britain would
contain no new evidence upon the nature and habits of seals of a char-

acter which would have sui)ported the original contention an«l which
would properly have found a place in the original Case of Great
Britain.

Now I come to the lecteption of the Counter Case. In due time the
Counter <-'ase on the part of (treat Britain arrived and was examined
by us and what did we find? That it contained no new evidence in

addition to that furnished by the Report of the British Commissioners
and its Appendices in relation to the nature atid liabitsof the fur seal?

Far otherwise! It had reams of evidence directly be.aring on their

nature and hijblts; it ha<l depositions almost without number c<mcern-
ing the nature and habits of the fur seals. Some of these depositions
and evidence, bore ui)on their face that they had been in the posses-

sion of Great Bi'itain long before the original Case had been submitted
to us. Others were of a <litterent character; but almost the wlnde of it

Avas evidence which would have been perfectly competent to have been
put into the original Case, becjause it was perfectly germane to the <;on-

tention by Great Britain as to tlie nature and habits of the fur seals.

Everytliing, oH course, in relntion to the nature and habits of the fur

seals, everything tending to shew at what time they come upon the
Islands, how long they remain tliere, the course of their migration,
whether they come back or not, or, whether, when the females go out
upon Behring sea they go out for the ])urpose of food, and how often
they go, all those things are pertinent and relevant to the question of
projjerty, and will be alluded to, 1 venture to say, over and over again
when that<juestion comes to be discussed, as substantiating the views
of (Jreat Britain ('» that (piestion of i)roperty. They are in no sense
new matter in reply to the evidence liunishe<l by the United States in

its original case. There is a large amount of niattei- in the nature of
reply there. There is a large amniuit of mutter of that chariU'ter; but
the bulk (!onsists of original evidence in respect to the nature and
habits of the fur seai. which ought to have l)een inseited by Great
Britain in its (U'iginal Case if it intended to rely upon it at all. This
matter in reply was matter tending to impeach our evidence. That, of
course, is strictly evidence in r(>ply. Numerous alhdavits are in the
British Counter Case tending to siicw that the witnesses we called, and
whose dei)()sitions were contained in our original Case were not to be
believed ui)on oath, or that they had not made the statements which
they were represented in our Case to have made.
The advantage which they had giiined by the manner of making up

this case had been imi)rov<'(l to the utmost. The Pat^itic Ocean through
.'iO° of latitude had been scoured to enable them to impeach our evidence.
We couhl not do that in respect to their evidence because we did not
have it. I do not comnlain of this replying eviden(!e in the British

C()nnter Case. It was tiie a<lvantii<>e which they had gained by their

mode of making up their ('ase. \Ve supposed that we had settled it,

but settled it upon the basis that no e^/ideuce other than that contained
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in the Iie])ort of the British Coinniiasioiiers should be received. Well,
've felt injured when we found that a contrary course had been adopted.
Aly learned friend has spoken about an ea^^erness on our part to shew
a ffrievance. 1 a«lmit we felt one. We felt one at each of these steps
which I have been describinjf. We could not feel otherwise; and I
submit it to the candor of every Gentleman upon this Tribunal
whether we were not justified in having that sentiment of grievance.
We did feel it. But what were we to do! There was only one course
left to us, and that was the one which we indicated in the correspond-
ence we would take. And that was, that when the Tribunal met we
might move to strike out all matter which ought to have been inserted
in the original Case. We have not done that. Why have we not done
that? Well, there are several reasons for that. We (tould unike an
overwhelming case callhig upon this Tribunal to reject that matter.
But what would be the consequence of that? One of two things.

Great Britain might withdraw from this Arbitr;ition if she could. It
is aiiuotion if she could noteven then. But, if shecould not do that,

an api>eal would of course be made to the Tribunal to allow the evi-

dence which had been thus irregularly introduced to be in form pre-

sented. That would involve a ueiay,—a postponement,—a very long
postponement for the purp(»se of enabling them to put themselves recti in
curia. Well, we cannot attbrd to delay. These poor seals are suffering,

or will sutler, when the wjo</«»vii?e«(/i terminates, and we are very desir-

ous to obtain a decision of this Tribunal before the race shall be left

again to the mercy of pelagic sealing sealers? If the Tribunal should
strike out the matter and tlien rctjuire the Arbitration to proceed, the
representatives of Great Britain could not complain of such a decision.

The ditHculty would be one they had brought upon themselves, and
without fault upon our part, and the conse<iuences might l>e justly left

tofallupon them. Uutweknow the iiulisposition of a JudicialTribunal
desirous of administering justice in a controversy, to go to the final

determination of it when they feel it to be true, from whatever cause,

that all the materials to which they could properly look to ascertain the
truth are not before them.
No Tribunal intent upon the business of administering substantial

justice ever enters upon a task of tliat sort except reluctantly, and I feel

bound to say also tliat, so far as I am concerned, nothing is niore dis-

agreeable to me—I think it is so with every lawyer—to go into conten-
tion with a crippled adversary, no matter on what ground that adver-
sary has been crippled. And, thinking that, after all, the truth in

reference to the nature and habits of the fur seals was established on
the whole by such a weight of testimony that it could iiot be seriously

attected, and that the most important interests wouhl not be imperilled,

we concluded to waive our objections to thla testimony thus wrongfully
introduced, and to let it stand in the Counter Case for what it was worth,
subject however to that sort of comment which we are entitled to make
in reference to it wlienever upon the main ar.;tuiuent the question arises

as to the confidence and weight to which it is entitled.

There was one j)articular, however, in wliich we felt bound to make
a uu)ti()n, and we did make it, and that was to dismiss from the atten-

tion of the Tribunal so nmch of the matter contained in the Counter
Case of Her Majesty's (Jovernment as related to new claims for dam-
ages as to which no mention was made in tlie original Case. Tliat

motion was made, and was brought on by us at the same time with the
one which I am now arguing; but.' at the suggestion and under the
direction of the I'resident, the heaving of it was deferred.
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Now, t]«at, may it please the Arbitrators, is an account—I think a
just iiccdiint—of the manner in which these Cases liave been made up
and of tlie respective theories of tlie parties in making them up. The
theory of interpretation upon which the representatives of Great
Hritaiii have thus far proceeded, is tliis: That tlie original Cases are
to contain notliing upon tlie subject of Kegulations until tlie Tribunal
has determined that it is necessajy to enter into the consideration of
that subject by a determination of the questions of exclusive ,juris«lic-

tion in siu-h a manner that the concurrence of Great Liritain is neces-

sary to regulations to preserve the fur seal ; that when they have made
that deternunation, and not till then, is it |)roper that any evidence
bearing upon the (pu'stion of regulations should be submitted to the
Tribunal. That has been the British contention up to the time of the
jiresent argument. That is the ground assumed in the Cases and iu

the Counter Cases <»n the j)art of Great liritain. That is the ground
taken by Lord llosehery in his argument; and it is a necessary conse-

quence of that tluMtry that there are to be two hearings, two decisions,

two awards, althongli the Treaty makes provision but for one hearing,
one decision, one award: and 1 want to call your attention here to the
])osition which has been taken in the British Counter Case. I have
read I'ronj the Case and 1 have read from the diplomatic communica-
ations to show that that was the position of Great liritain up to the
time of their delivery of the Couiiter Case. I have not read anything
showing that it continne<l to be their position alter that time. I now
call the attention of the Tribunal to the British Counter Case, aud
what is said upon page 3—
The subject of the rejiiilatioiis (if any) which are neceNsary and the waters over

which thii rejjiilations shall extiml, rd'enod to in Article VJl of the Trt'aty, in con-
Bidcred in Fart II. For reasons more explicitly stated in correspondence which will

be loiind in the Appendix.

—

(That is the Kosebery and Foster correspondence.—

)

For reasons more explicitly stated in correspondence which will be found in the
Ai)])eiidix. the consideration of this point has been treated in this Counter Case, but
only in deference to the wish expre>se(lby tlit! United States that arfjunient upon all

the (|uestions with which the Arbitrators may have to deal should bo placed before
the Tribunal by means of the Case and Counter Case.

That is not a i-orrcct representation of any wish ever exi)ressed by
the United States, or of any views expressed by the United States.

The views expres.sed by the United States were that all original evidence
upon the question of regulations should go into the Case, and not into

the Counter Case.
Lord liosebery continues: "TheGovernmentof Her Britannic Majesty

have addiUH'd tiieseargnments under protest, without piejiulice to their

contention that the Arbitrators cannot enter upon or ccmsider the (pie.s-

tiou of the propo.sed international regulations until they haveiuljudicated
upon the tive (luestioiis enumerated in Article VI upon which they are
by the terms of the Treaty rciiuired to give a distinct decision; iind

upon the determination of which alone depends the (piestion whether
they shall enter upon the .subject of reguhitions. Her Majesty's Gov-
erniiieut reserve al.so their right to adduce further evidence on this

subject, should the nature of the arguments contained in the Crmnter
Oa.se on behalf of the United States render such a course necessary or
exi)edient."

The Tribunal will observe that the learned counsel for Great Britain
now repeat their adhesion to the interpretation contained in the Kose-
bery correspoudeuce, that it is not regidar or legitimate, or i>ei'mi8sible,
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to submit tlie <ivi<l('iu'e upon tlie 8ubJ«'<;t of n'^nlations to tlio Tribunal
until after tiic <lc(;isiou upon tiic ]M)iut.s nuMitionci) in n'^ard to tlie

excltisive.iurisdirtlon over lit'lirin;*' svn. Tliat is their position still.

My loarn(;(l fritMid, in the course of his arj^unient yesterday, I think,

ju speaking; of the course wliu'li Her Majesty's Apent lia<I ])ursue(l iu

the matter, said: "Why, we did it in };ood faith; we did all of this iu

good faith. You don't deny that, (Jo you? We told you about it";

Aud he read this extract from their Counter (^ase, apprisinjj us of their

interpretation: (Mr. Carter read the passaf^e).

Sir Ukmiaud VVehstkk.—We also mention it at page 166 D in the
Counter Case.
Mr. Carter.—Wotdd you like me to read anything there?
Sir liioiiARU VV'En«TKK.—No; 1 merely meant that there is a dis-

tin<;t reference to this particular document.
Mr. Carter.—Do I charge bad faith iu this u)atfer? T have under-

taken to avoid it. Do I really believe that Her Majesty's Agent and
his advisers when they came to ])repare the Case of (Jreat Britain iu

this imj)ortant controversy, said to themselves in ertect: "We will

teach these Yankee lawyers a trick worth knowing in regard to the
manner in which the Case may be umde up, whereby we can get the
opportunity of answering their allegaticms and evidence and deprive
them of the opportunity of answering ours." Do I believe that these
gentlemen concocted any such scheme as that? No; I don't believe it.

1 would not believe it. No consideration W(mld induce nie to believe it.

1 do not think it. i cannot help saying that 1 think they have acted
under an erroneous impression as to the interpretation of the Treaty;
and 1 cannot tliink that they gave to the interpretation of the Treaty
that study which its importance demands.
But the question of good faith or bad faith is wholly unim])ortant

as far as the results are concerned. The advantage in either case, they
got. It does not diminish the magnitude of the advantage which they
derive from the course which they took that they did wot contrive for

it. 1'he advantage which th<;y gained is as great, whatever view may
be taken of that matter.

So also they say: "\Vliy, we told you that we di<l it." Of course it

was not necessary for them to tell as they had done it, when we looked
into their Case and saw it did not contain a single wonl in reference
to the nature and habits of the fur-seal, and contemplated the possi-

bility that they might till their Counter Case with evidence of that
character. We saw that they had gained their advantage, and it was
not ne<!essary for them to tell us so.

If they were going to make the case any l)etter by telling us any-
thing about it, the time to have tdld us about it was i)efore the time
for the exchange of the Cases. That was the tinie. We might then
have considered how we w(»uld make up ovr Case if they proposed to

nuike up theirs in That manner.
Now, my learned friend has re-stated the interpretation of Great

Britain. Upon that interpretation I am going to make, not many
observations, but a few, for the purpose to some extent, of showing
that they are entirely erroneous. The learned counsel, has dispeiKsed

with the necessity, for he says that in part at least, it is erroneous.
He says that the notion of two hearings and two decisions is nonsense.
He says it is nonsense, i have not said that. Those are his own
words iu reference to it. But 1 wish to show that it is entirely erroneous.

In the lirst place, wliat is the (luestion ? The (piestion is as to the
time and the manner iu which evidence is to be submitted to the Arbi-
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trators. It ia not a question nt all as to the time or tlie manner in

which tlu' Arbitrators are to <leteriiiim^ any of tlie questions submittml
to them under the Treaty. That is amither matter.

In the first plaee, there is one <!ase proviiled for, and only one; tl.ere

is one (Nuxnter Case proviiled for, a.id onh/onc; find that is the only mode
provided for by the Treaty in whieh evidence van be submitted at all.

In the next plaee, there is a written arfjunu'iit provided for, and oidy
one. In the next place, a hearimj is provided for, and the <lay fixed for

it, and onbi one hearing. In the next place, an award is provided for,

and onlif one award.
It is entirely manifest, therefore, that there is to be but one decision

in this Arbitration. The evidence is now all before the Tribunal. It is

in part arfjiied in wiitinj,'. It will be fully argued orally. The Tribu-
nal will retire lor the yuirpose of decision; they will proceed, in the
first place. I supi)ose, to <lecide the first five (piestioiLi submitted by
the Treaty. If their decision leaves the subject in such condition that
no llegulations are necessary for the preservation of the fur-seal, they
will not <;onsider any Regulations at all, but make up their decisiou
upon the questions which they do decide, and publish it by their award.
If, however, their decision sli()nl<l be of a character to make it neces-

sary to go into the question of Regulations, they will go into the ques-
tion of regulations; and whenever they determine them they will

in<rlnde in their award the decision upon the five first questions sub-
mitted to them, and also the Kegnlations which they determine upon
and establish, and that all at one time, and in one document, by one
instrument, one act.

That will be the course of things. Now we come to see what is the
contenti(»n upon the other side and what there is to sujjport that.

Article VII contains the first thing whicli they relj' upon:
"If the deternuinition of the Ibn'going questions as to the exclusive

jurisdiction of the United States shall leave the subject in such a
position that the concurrence of (Ireat Britain is necessary to the estab-

lishment of Jiegulations for the proper protection and preservation of
the fur-seal in or habitually resorting to the Behring Sea, the Arbitra-
tors shall then determine what concurrent regulations outside of the
jurisdictional limits of the resjiective Governments are necessary."

That creates no difficulty. It says that the Arbitrators "shall <Aen

determine." It does not say that the Arbitrators shall then proceed to

receive evidence; nor does it intimate it.

The President.—Do you not think the word "then" covers the
same ground ? "Shall then determine tlie concurrent Regulations, and
to aid them in that determination, the report of the joint commission
to be api>ointed shall be laid before them." I mean to say does not the
word -'tiien" apply to the latter ])art of the phrase so tliat it means
"Shall then be laid before them"?
Mr. Cartkr.—That would be putting in another "then"?
The President.—No; I mean to say do you not think the word

"then" covers both parts of the ])hrase? I ask for your oi)inion.

Mr. Carter.— I d<m't think it does at all. By grammatical position

the word "then" does not belong there. If we could gather from the
Treaty generally that there was to be a separate de(!ision upon the first

five questions, and then a reception of evidence upon this point of regu-
lations; if we could gather from the Treaty generally any evidence that
that was the puri)ose and object of the parties, then certainly the word
"tlien" would qualify the whole matter; but as tlie Treaty is written
it is repugnant to it.

B S, PT XI- -8
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Till' Pin'siltKNT.—Tliiit is your iMtiiit.

iMr. (!ai{ ri.u — Yes. It is pluiiily npuyriiMit. If yoii muke it qualifyATBft»'«/J>l»«llR» Blt^t ai Itliriltllll^ IVIF*!^!!*!!!!.* > ^f I'll II1l*^a«f^|1«lt' lift*

thiit iimttJT, tlicn you Imvo };<)t to liiivr tint siibniissioiis of «'vi(loiu!(',

liro iH'iiriiijrs, tiro decisions, iiiitl lin> awanls. Tlmt is a iMMM'ssity.

Well, now, tliiit is pn'ciiidt'd al>s()!ul«'ly i»y tlie Treaty; and wo liave

rides of law tliat wlienever tlic y;eneial piiipose and spirit of an ajire«'

nient—ami a Treaty is an ayieeinent— is manifest, and tlieic is some,

l»artienlar clause widcli is aml»i;,nious, and wlueh may l>o read one way,
or nuiy be read aiiotlier way, you nnisl read it in aecoidant-e v. itii tlm

general pnrp(»se and spirit of tlie a;;reenu>nt. 'IMierefore I say at once,

as this lan^juaye does not in terms require tlmt Ww j'videnee should
tlu'n be sulimitted, we must read it in accoiiliuu'e with tlu'se other pro
visions of the Treaty, wiiicli do require that ther« shall be but owe
hearing' and one sul>mission of evidence.

The I'KKsiDKNT.— I'erhaps it would be. weTI to suspeiul your arRU
ment until tomorritw.

Mr. (jAirrKii.— I shall have o(u*asion to nc,cu]»y a little further time,
not lon^, I hope.
The Tribunal l]ien'U])on adjourm-d until tomorrow, Friday, April

7th, iNOo. at ll:;{(»a. m.
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The President.—Will you ploaso to continue your arjjuinout, Mr.
Carter?
Mr. Oabter —Mr. President, my ar^juinent ycwtciday was very

larjjely contlned to a liisttM-y and a (Icsciiption (tf I lie modes in wiiieli

the Case and Counter Case iiad been p!e]>ai'ed,of the dilVercnt views of
th<i parties resjiectinji the iiiti^rpretatioii of tlie Treaty upiui the point as
to how tliey slioiiid be prepared. The etlbrts wiiieli liiid been made to
ae<tommoihite those ditfi'ieniM's of opinion, the liop<^ wliieli liad been
entertained that tiiose diHereiicos liad been aceommoibited, tlie faibire

of tliat hope, all of which have been subjects of debate liy Counsel who
have preceded me, and all of whicli liave a bearing, althoiij;h not a vital

bearing, on the iminediate question before the Tribunal.
Near the close of tiie session, however, I was dealiii}; i»articularly with

the support which is siii)i»< .ed l»y(!oiiiisel fordreat Britain to be s'iven

for their interpretation of the Treaty in the language of the seventh
Article. Tliat is the subject, therefore, upon which J shall resume my
line of iiigumerit, and as it mny not be fully in the minds *>{' tlie Arbi-
trators, I shall igaiii read the Article and state the contention which is

built upon it by tlie Counsel fordreat Hritiiin. "If tliedeterminatiou
of the foregoing ipiestions as to the exclusive Juris<liction of tiie United
States shall leave t'le subject in such position that the concurrence of
Creat JJritain is necessary to the estal)lishment of regulations for the
proper protection and jn't'servation of the fur-seal in, or habitually
resorting to, the lJehring8ea,the Arbitrators shall then determine what
concurrent Regulations outside the jurisdictional limitsof the respeittive

Ciovernnients are necessary, and over what waters such Regulations
should extend, and to aid them iu that determination the Jieport of a
Joint Commission, to be appointed by the respc(;tive Governments, shall

be laid before them, with such other evidence as either Government may
submit."
The suggestion is, the contention is, that this means that the IJeport

of the joint Commissioners thus referred to and the other evidence thus
referred to are to be laid before the Tribunal after the <lecisioii to
which it shall have arrived and not before. , I stated at the time, that,

vpon the face of the Article, there was nothing at all uiireasonalile in

that suggestion, and that it might possibly be so; ')ut when you fully

consider the character and conse([uences of that intei ;)retation, it seems
to be wholly inadmissible for these reasons.—First, it supposes that
there are to bo two decisions by the Tribunal : first a decision ui)on the
questions as to the exclusive jurisdiction of the United States, and
then a decision upon the subject of regulations; and if two decisions,

then two awards, all of which is in direct repugnance to the terms of
the Treaty. In the next place, it supposes that a part of the evidence
in the Case, and I may add, and should add, by far the most important
evidence in the Case—more important in the sense that it is the only
pait of the evidence which is disputable—that the disputable part of

116
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the evidence is to be laid before the Tribunal at some future time and
in a manner for which the Treaty makes no distinct i)rovision whatever.
It •ii)pears upon the face of the Treaty that most careful i)rovision was
made for the submission of evidence to each party by the other, to the
end that they should have an opportunity of answering it. We have
already seen that tiie (udy disputable part of the evidence, the only
part up(m wliich it is to be ai)i)rehended that there is to be any con-

siderable disimte, and, therelure, the only part which there is anj'

necessity for answerinjj', is in reference to the nature and habits of the
seal, and seal life, and so forth. Now, the contention on the other side

is tliat, as to the part as to which there is no imi)ortance in havinj? an
opportunity for reply, most careful provision i*. made for giviufj an
opportunity for rci)ly; but, as to that ])art of the case where the evi-

dence is likely to be contradicted and, therefore, as to which there is

particular and special necessity for an opiwrtunity for rei)ly, the Treaty
has failed to make any provision. That is so unreasonable, so contrary
to the purposes of the ])arties, that it seems to me it should be imme-
diately rejected, unless tlv langiuige of the Article is so distinct and
unequivocal as to leave no room for doubt. When we look at the lan-

guage (»f the Article, we ])erceive that it is not so distinct and unequivo-
cal, for it does not say that this IJeport of the Commissioners and other
evidciuie shall ihcii be laid before the Arbitrators, but simjdy that it

shall be laid before the Arbitrators, and the question of the time when
it is to be laid before the Arbitiators is left undetermined and unex-
])re.ssed by the Article, llow, then, are we to determine the time when
this dis])ntable evidence is lo i)e submitted ! How are we to determine
that'^ By looking to the ])uipose and si»irit of the Treaty; and when
we lind that distinct provision has been made tor the introduction of

evidence, distinct provision made tor giving the two sides an oppor-
tunity each to answer the evidence and allegations of the other, we
must at oiu'e come to thecoiuilusion, as 1 res|»ectfully submit, that that
is the method and that is the time when this evidence is to be sub-

mitted. So much for that. It seems to me that those observaticms
effectually dispose of any supi)ort, or of any supposed support, which
may be furnished to the contention of Great Britain by the language of

the Article VII.
But that is not all their argument. They then refer to the language

of Article IX and they conceive that that fuinishes them strong sup-

port to their content iim. I will now rea<i Article iX. "The High Con-
tracting Parties have agreed toapi>oint two Commissioners on the part
of each Government to make the joint investigation and Report con-

templated in the i»receding Article Vli, and to include the terms of the
said Agreement in the i)resent ( tmvention, to the end that the joint

and several Keports and recommeiidations of said Commissioners may
be in due form submitted to the Arbitrators, should the contingency
therefor arise, the said Agreement is accordingly herein included as fol-

K)ws" : And then the Agreement is stated and it is further added:
"These rei)orts shall not be made public until they shall be submitted
to the Arbitrators, or it shall ap])ear that the contingency of their being
used by the Arbitrators cannot arise." The learned Arbitrators will

perceive that "eontingency" is here used in two jdaces, and it is

Insisted by our friends on the other side that that word "contingency"
refers to the contingency mentioned (although not mentioned by the
use of that very word), in Article VII, namely, the contingency that
the Tribunal shall decide the questions, as to the exclusive jurisdiction

in such a manner as to leave the subject in a condition which would
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make it necessary to consider the question of concurrent Regulations.
They put that interpretation upon the word "contingency". That,
allow me to say is -lot unnatural, nor will 1 say it is unreasonable. We
naturally look for the explanation of any word in any agreement to

some other i)art of the agreement, and when there is a contingency
expressed in the seventh Article, they infer that that is the contingency
mentioned. But is it so? Well now, we mu.st not take it that it is so,

and thus draw uyion ourselves all the consequences, the inadniissible and
unjust consequences, which 1 have already mentioned, unless there is

no other explanation of that word "contingency". If there is any
other explanation of that word " contingency ", which is consistent with
the main purpose and object of the Treaty—consistent with its prime
condition, that the ])arties shall have an ojjportunity to answer the evi-

dence and allegations of each other,—we must adopt su(^h other inter-

pretation. What I shall now have the honor to submit to you is that
there is another contingency, and a contingency wl.ich is referred to by
this ninth Article, and that the contingency meiirloncd in the seventh
Article is the one intended. To make my meaiiing clear on this p(»int

it is necessary for me to make a brief recital. In the negotiations and
corresponden<!e between the parties, diplomatically, which led to the
adoi>tion of this Treaty of Arbitratioii, there were at all times two main
objects in view. The whole scheme of a settlement of this controversy
wore from the beginning, and [)reservod until the last, two as|)ects quite
distinct. The first asjieet was that an ell'ort should be made to settle

the entire controversy by convention, and without Arbitration ; the sec-

ond aspect was that, in case of the failure of that ett'ort, Arbitration
should be resorted to.

To make that clear, I must have recourse to the first occasion, in the
course of the diplomatic corresiiondence, in which this settlement by
Arbitration was refeired to; and 1 call attention to the note of Sir

tlulian Pauncefote to Mr, lUaiiie, of A|)ril L'JItii, 1.S90, whi(,'h is contained
in the Appendix, volume III of the British Case, at page -kih*. " Wash-
ington, April 2!>th, 181M>. Dear Mr. IJlaine. At the last sitting of tiie

Conference on the Behring Hca Fisheries (juestion, you expressed <hnibts,

after reading the memoiaiuhini of the Canadian ^Minister of Marine ami
Fisheries, which, by yo'.r courtesy, has since been printed, whether
any arrangement could be arriv«'d at that would be satisfactory to

Canada." I should state here that the negotiations had been proceed-
ing between the i)arties at tluit time for a very considerable period, and
ettbrts for adjustment had been made. The obstacle was the objection
of Canada. l*r<tposals had been made by the United States for a set-

tlement, and had been, provisioimlly at least, accc(led to by Lord Salis-

btuy. The conclusion of thcni had been interrupted by the objections of
Canada, and Mr. Blaine here expressed the (btubt wiiether these objec-

tions of Canada could ever be removed. VN'eii, in order to answer tliat

objection, Sir .Julian I'auncefote [>ro)ioses, and proposes for the tirst

time, a scheme of settling the coutioversy wliich, presumably, as it

came from him in answer to that suggestion on the part of Mv. Blaine,
would be 8atisfact<ny to Canada.
He continues:—"You observed that the projmsal of the United

States had now been two years before Her Majesty's Government, that
there was nothing further to urge in support of it, and you invited mo
to make a counter-proposal on your behalf. lie says " your", but one
would suppose it should be "my". "To that task I have most ear-

nestly applied myself, and while fully sensible of its great dilliculty,

owing to the conflict of opiuiou and of testimony which hus manifested
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itself in the course of our discussions, I do not <lesi)air of arrivinjj at a
solution "wliich will be satisfactory to all the Governments concerned".
He tlien goes on to say tliat tbis sclienie he has jnepared and submits
in an inclosure, and that inclosure is to be found on ])af;e 457. It is

entitled:—"Draft Convention between Great Britain, liussia and the
United States of America, in relation to the fnr-seal Fishery in the
Beliring's Sea, the sea of Ochotsk, and the adjoining waters ". "Article
1. The High (.'ontracting Parties a<?ree to appoint a mixed Commission
of J*iX])erts.''—here is the first occasion of the suggestioii uf this Com-
niissicm of Experts—"who shall inquire fully into the subject, and
report to the High Contracting Parties within two years from the date
of this Conventi<m the result of their investigations, logether with their

opinions and recommendations on the following questions:— 1. Whether
Regulations properly enforced upon the breeding islands (liobin island

in the sea of Ochotsk, and the Commander islands and the Pribilotf

islands, in the IJehring's Sea) and in the territorial waters surrounding
those islands, are sufficient tor the preservation of the fur seal species.

2. If not, how far from the islands is it necessary that such liegulations
should be enforced in order to preserve the s])ecies? 3. In either of
the above cases, wliat should such Kegulations provide? 4. If a close

season is required on the breeding islands as well, what extent of
waters and what i)eriod or periods should it embrace?"
The Commissioners were to be ap])ointed to rejjort for the informa-

tion of the Governments on those points, and tliey were to be ex])erts.

"Article II. On receii)t of the I'eport of the ('ommission, and of any
separate Re])orts whicii may be made by individual Commissioners, the
High Contracting Parties will jn'oceed forthwith to determine what
International Kegulations, if any, are necessary for the purpose afore-

said, an<l any Ilegnlations so agreed u])on shall be embodied in a further
Convention, to which tlu^ accession of the other Powers shall be invited."

Jsow the next stage was to endeavour to come to an agreement upon
the basis of such Keport. "Article III. In case the High Conti-acting
I'artics should be unable to agree upon the Kegulations to be adopted,
the (pu'stions in dilference shall be referred to the arbitiation of an
impartial (lovernment, who shall duly consider the Keports hereinbefore
mentioned, and whose award shall be tinal, and shall determine the
conditions of the further Convention." As the original suggestion of

the whole schenui thus timlly came to the form and shape in which it

now stands, what did it <'onteniplate?

The L'KiosiDENT.—^lay I ask the gentlemen of the United States
whether Russia, which was supposed to be a ]>a/ty in this intended
Convention, took ])arl in those negotiations?
Mr. Cautku.—Kussia was to a certain extent consulted; and it will

ai>]»ear on the face of this suggested scheme that the contemidation was
that Ivussia should be brought in. I could not say now, because I can-
mit state with accuracy, how far Kussia was at that time an actual ])ar-

ticipating party, or only whether at this time it was contemplated that
she should be made a i)ai'ticipating party.

The President.—]\Ir. Foster migiit be perhaps aware, and cotdd tell

us whether the draft of the Convention was communicated in fact to
Kussia, or whether it was a draft that remained between the United
States and England, because then, of c<mrse, it would have much less

authority, I might say.

^Ir. EoNTER.—I am not prepared at this moment to give an explicit

answer. I was not at that time Secretary of State, and I could only,

therefore, make a reply from my knowledge of the correspoudeuce. I
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know that previous to this date, a few months previous, the liritish

Minister, the llussian jMinister and tlu> tiien Secretary of State, lAIr.

Blaine, were in active ami frequent ('onferenee on tliis subject. I shall

have to refresh my memory as to tlio prci Ise date of their conference in

connection with this matter, and I am not, therefore, piepared at this

time to give an exi)li('it answer as to whethoi' tiiis particular proposition
was formally submitted to the Kiissian .Minister or not. That can at a
later stage, before the discussion closes, be answered.

Sir Ohakles Kussell.— 1 may say. Sir, that I am in a position to

state to the Tribunal what the facts were on this point. It was contem-
plated, as the concludinsi- Article shows, that the accession of other
Powers should be invited to the ( 'onventicm; and there were communi-
cations with other Powers, but no other Power became a party to the
Convention.
The President.—You will see that this is not a Convention but a

draft of a Convention; and the purport of my interrogation was this.

The authority of the draft, which is submitted to us by Mr. Carter, and
used as a part of his iirgument, will liave more or less to be taken into

consideration according to the stage of diplomatic jn-oceedings which
it indicates. Of course, if it had been communicated to Knssia, Mr.
Phelps as a Diplomatist wonld certainly acknowledge that it would
have had more consistency, and, consequently, more importance, than
if it was merely a sort of informal drai't or a sort of continuation of
private conversations between the American and English Governments,
or their rei)resentatives,

Mr. Pheli'S.—My learned friend is right in saying that at no time in

the progress of these negotiations was any Convention actually entered
into between the United States and Russia: nor did Russia become
formally a party to any convention between tiie United States and
Great Britain; but in the years 1S87 and 188S at any rate, when these
negotiations were first commenced on this snbject, tlie representatives
of liussia iu London, as tiio corres])ondeiu;e tliat is befoie you shows
(though I cannot at tiiis moment refer you to the ])arti('ular pages),

were invited to participate and did participate and gave informally
their sanction to the Agreement ami their promise to join it if it should
be consummated, but as it never was eonsununated at any time, that
fell through. The correspondence, as I have said,—the diplomatic cor-

resi)ondence—during tliose years will ])rovo that. How it was as late

as 1890, I am at this moment unable to say,—whether there was any
correspondence with Russia at tliat time or not.

Sir Richard Werstei}.— Might I jtoint out, Sir, that the draft Con-
vention, as to which you have asked the cpu'stion, is the one submitted
in the year 1890, us Mr. Plielps i)oiiits out. long after the date he refers

to of communications with Russia. Wliatever may have passed with
reference to communieations uiton other matters, it will be fouml in the
correspondence that that drall Convention was not submitted to Russia,

n(u- were they asked to become parties to that; and I think it will

ai)pear from the concluding words of Article 12 of tliat draft, that
'• The High ('ontracting Parties agree to invite the accession of the
other Powers to the present Convention"— I think it will betbund, when
the correspondence is traced, that the draft Convention was not sub-

nntted to Knssia.

Mr. Phelps.—I may say, Sir, that we will have references prepared
and submitted to the Tribunal as to this correspondence (m either side.

The President.—However, it was drawn u]) in such a way as to

suppose that liussia would be a party, so that the other parties, to
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wiiicli Sir iKicliiinl Webster alluded, would be ])aities other tliaii Russia.

It was to be a Convention between three i)arties,

Mr. ['HELPS.—There was a correspondence between Mr. Bayard, who
was then Secretary of State of the United States, and various otlier

Powers on this subject,—-Japan, Germany, and seme others. So that
the United States irom the chara(;ter of their replies had a right to

expect, if they were fortunate enough to conclude a Convention with
(Ireat Britain, that the adhesion of these other I'owers would be given.

It was contemplated by both parties that the adhesion would take place,

if that was ratified between Great Britain and the United States.

The Prksident.—And KussiaU
Mr. PiiKLPS.—And Itussia.

Sir Charles Eussell.—This is really very wide of the mark.
Tiie President.—My question was perhai)s rather ntore a diplomatic

than a.judicial one; but my diplomatic colleagues will not be surprised

at the importance I attach to these details, because they know by the
practice of diplomatic life tliatat)onventiou would scarcely be prepared
by two parties when it is to result in a Convention between three. There
is a certain dilference Avhich my diplomatic colleagues on the Arbitra-
tion will understand; and that was the purport of my observiilion.

Mr. Car'J'ER.—I'ermit me to say, Sir, that the interrogatory you have
been pleased to address to us and the various answers given to it may
become at some time interesting at least, if not imi)()rtaiit—to know how
far Russia did particii)ate in the negotiations in reference to a Treaty

—

how far she was expected to piirticipatc, and when all such participation

ceased. For the present, however, 1 do not think those enquiries are
material; and, for the object for which 1 call the attention of the Tribu-

nal to the proposed draft Convention, they are wiioUy, as I conceive,

inunaterial. Tiie purpose which I have in view is to call the attention

of the Tribunal to the first suggestion of a settlement of this contro-

versy through the combined instrumentality of a joint Commission and
an Arbitration.

The President.—In order to exhaust this, although Mr. Carter does
not find it quite material to the point, 1 would beg permission to remind
him of an extract from the despatch of Sir .Julian Pauncefote to Mr.
Blaine reiieived on April the 30th. It is in the appendix of the Case of
the United States, Vol. I, page 2()(J—the last paragraph of page 206. Sir

Julian Pauncefote says :
" I have, out of a (lcteren<;e to your views ami to

the wishes of the Pussiaii Minister, adopted the Fishery line described
in Article V"—it is quite another object, but it proves that at that
time there was a communication with Russia—" and which was suggested
by you at the outset of our negotiations. The draft, of course contem-
plates the conchision of a further Convention after full examination of

the liei)ort of the mixed Commission. It also makes provisions for the
ultimate settlement by Arbitration of any dilTercnces which the rejxu't

of the Commission may still fail to adjust." That is the draft Conven-
tion which you were alluding to.

Mr. Carter.— It is.

The President.— It is the same draft.

Mr. Carter.—It is.

The President.—That proves that you were in communication with
Russia more than you thought yourself. That observation is rather an
advantage to you.

Mr. Carter.—We may have been in the most intimate and daily

comnuinieation with Russia for all I know, but whether that be so or
not, it is foreign to the purpose of my enquiry.
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Tlie PuESiDENT.—Well, perhaps not qnite so; because it alhides to

the document siiid refers to it and therefore ,i>ives it, nioie authority in

a diplomatic point of view at any rate, although not perhaps from a
judicial point of view.

Mr. Carter.—What I am now on is to know the meaning of the
word "contingency" in the Article IX of the Treaty between the

United States and Great Britain. Allow me to repeat, therefore, that
the first suggestion, so far as I am aware, of the scheme of settling this

c<mtroversy through the Joint instrumentality of a Commission and of

Arbitration is to be tbund in this note of Sir fluliaJi I'auncefote, and
that scheme you will perceive is this. It contemplates the appointment
of a Commission of Experts to inquire into the whole business of seal

life and to report upon the question of Jtegulations. It contemplates,
in the next i)lace, the |)robability that wlion that rejiort is received by
the two Governments they (!an conclude without ditliculty and without
any further instrumentality a Convention for the purpose of preserving
seal life bj' Regulations. It contemi>lates in the next })Uu'e, that is to

say, in the contingency that they should not be able to agree, that the
questions as to which they should disagree should be settled by the
Arbitration of an iiii[)artial Government—that was the sort of Arbitra-
tion then thought of.

The learned Arbitrators will bear in mind, therefore, that the Arbi-
tration thus foreshadowed at this early ])eriod was solely confined to

the question of Regulations necessary to ]>reserve seal life. It was to

have nothing to do with Russian inetensions of dominion in Behring
sea,—nothing to do with the i)retensions of the United States as to
dominion in Behring sea,—nothing to do with any (piestion of ])roperty

in the United States in the seals, but had solely to do with tlie (piestion

of what regulations might be necessary for the purpose of preserving
the race of seals. That was the sort of Arbitration proposed, and it

was to be limited to that.

According to that scheme, therefore, if the two Governments came to

an agreement on the basis of the Uejiorts, that would be an end of the
whole business, and there would be no Arbitration, although it was pro-

posed by the Convention that an Arbitration should be provided for, to

spring into operation in the case of an inability of the two (Jovernments
to agree, and then to decide as to what Regulations should be needed.
That was the scheme. You will perceive, therefore, that the Reports of
this Commission would be laid before the arbitration of an impartial
Government in the contingency, and only in the contingency, that the
Governments should fail to come to a settlement of the controversy by
Convention based ujioii those l'e])orts. Therefore, at the very outset
of these negotiations there was a double aspect to the scheme of settle-

ment: (1), an etfort to settle without Arbitration; (13), a provision for

calling the jiowers of an Arbitration into operation in case of a failure

of that eflbrt, and it was only in the contingency of such failure that
any use would be made of these J{eports of the Joint Commission in

any Arbitration. Now, that double as])ect thus stamped upon this

scheme of settlement at the start has been preserved all through the
negotiations and is still preserved in this Treaty. In the course of the
negotiations, and they were quite long, and many difticulties were
encountered before tiie thing was got into actual sha])e, the scoi)e of
the suggested Arbitration was greatly enlarged. Instead of being con-
fined to the question of Regulations for the jtreservation of fur seals,

it was to include questions as to the exclusive jurisdiction in the U iiited

States in Behring sea, questions as to the property of the United States
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in the fur .seals, not embraced in the original suggestion,—the scope of
the Arbitration was enlarged, but it was still contemplated, although
an Arbitration was agreed ujwn and provided for, th;it it might never
have to be resorted to, and would not be resort' d to if the parties should
come to an agreement by Convention. If ;.he Joint Commissioners
should report to the two Governments, and the two Governments should
lind themselves able to come to an agreementin respecit to Regulations,
why then the contemplation was that this Arbitration should not be
carried forwanl. Of (nmrse it would be idle, preposterous indeed, to

carry it forward after the whole controversy had been settled by the
parties,—to call upon Arbitratoi's to determine what rights there were
between the i)avties when they had made a settlement with each other
that dispensed witii the necessity of eniiuiring into rights at all.

Now we tind that, when they assumed tinal sha])e, the Agreement for

the Arbitration and the Agreement for the appointment of the .loint

Commissioners were separate. They were signed separately before the

Treaty was finally brought out, and tiiose separate instruments thus
separately signed are found ujton page Oof theAp])endix to the British

Ccmuter Case, Volume I. This is the text of the Agreement for the
Joint Commission. "Each Government shall a])p()int two Commis-
sioners to investigate, conjointly with the Commissioners of the other
Government, all the facts having relation to seal life in Behringsea. and
the measures necessary for its proper protection and preservation. The
four (Commissioners shall, so far as they nmy be able to agree, make a
joint Report to e;' -liof thetwo Go\ernments; and they shall also rci)ort,

either jointlyor severally, to each (Jovernmenton any points upon whi'*.h

they nniy be unable to agree. These Reports shall not be made public
until they shall be submitted to tlie Arbitratois, or it shall ap])ear that
the contingency of their being used by the Arbitrators cannot arise."

Now, this Wind "contingency" occurs there. What is tliat contin-

gency? Wliy, it is the same contingency contemj)lat(>d by the scheme
of Sir Julian raunceibte; that is, the contingency that the Lovernment
shall not be able to come to an agreement by Convention, which should
settle this nmtter without the intervention of an Arltitration.

JNIr. Justice Haulan.—Do you recall, Mr. Carter, just here, on what
date the Governments informally agreed upon those terms for a Joint
Commission!
Mr. Caktkk.—I cannot. Sir.

The PinisiDEXT.—Article IX refers to an agreement.
Mr. Cakteu.—I cannot do that now, Sir; but 1 shall very presently

refer to evidence which will give you some information upon that point.

The Plil'.siDENT.—Was the agreement by which the Governments
agreed upon a Joint Investigation and Report, the object of a formal
convention, or was it merely an "unolhciar' agrcenientf

Mr. Justice IlAKt-AN,— I have a gemnal recollection, from looking at

the documents before this hearing was commenced, that the terms for

this Commission, just as they appear in Article IX, were assented toby
the two Governments as early as July, 1S91.

Mr. Carter.—I shall be able to show that they were assented to

before tiiat.

Senator Morgan.—I would like to enquire, from anyone who has the
information, whether these Connnissionevs had not, in tact, made their

examimitions and comi)leted their labors on the Pribilof Islands before

this Treaty was signed'?

Mr. Carteu.—Well, they had been api»ointed hmg before that. How
far they had proceeded with their labors I cannot say; but the matter
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which 1 am fi()iiiji iiinnediately b> cidl the attention of the learned Aibi-
trators to will tlirow liu'lit up()n tliat point, if they will allow me to jtro-

ceed.— I am infovnuMl by Mr. l"\)st«'r that they had, at the time that
the Treaty was actually ratified, coinjdeted their labors.

Mr. FosTicu.—That is, labors of iiivesti{;ati»>n in the field.

Senator ^lORCiAN.—I beg leave to say that it came to my attention
])eis(»iially, as a member of the Senate of the United States, that the
Commissioners had been investigating the subject before tlie Treaty
was a(!tual]y signed; but now, whether that appears upon the (Jases

anywhere, or not, I do not know.
Sir. Cautkk,—Well, I am going to show it, if the learned Arbitrator

will allow me. What lias been said shows, and I su])pose that I may
api)eal to tlie diplomatic knowledge of the President to the effect that
agreements between two(Jovernnieiits, wliich it is contemplated will be
eventually put in tlie lonii of a Treaty and regularly ratihed, and which
agreements can have no vital force until they are so incoijiorated in a
Treaty, are, nevertheless, in many cases macle long before the Treaty,
and acted u])oii long beibn^ the Treaty, it being supposed by both
])arties tliat tliey liave come to such a conciusion upon all the details

that there will be iiodiilieiilty in jirocuring the settlement of the Treaty
and its latilication. That took place here. ThisTr<?aty is dated on the
2!ttli Felniiary, J<S!iL', and so far as an actual binding obligation, evi-

denced by a formal Treaty, goes for the ai»i)oiiitnieut of these Conimis-
sioiu'rs, none existed until February, l.SDU, and yet you find that on the
L'lth June, lS;H,tlie ]Mar(iuis of Salisbury appointed Sir(icorge IJaden-

l*o\vell and Dr. Dawson Her ^Majesty's Commissioners, to proceed to
Eehring Sea and make these ])roiK)sed investigations, and they went
immediately theieafter and engaged in tlie work, and an actual com-
mission was issued to them, as you will observe.

Senator ^Morgan.— 1 wish to enquire, Mr. Carter, if you will allow
me, whether tiieir Keport which is embraced in the British Case was
based ujion tin t investigation?

Mr. Cau'J'EU.—It was. That very IJeport is the one based ui)on that
investigation,—having no other foundation. You will see all this from
the preliminary jiages of the Jiritish IJeport itself. It begins by instruc-

tions to the Britisli Commissioners, from the Marquis of Salislmry, and
they are dated at the Foreign Otlice, June 2-ith, KS!)1, and on the sixth
of these i)ri']imiiiary ]iages is the actual Commission issued to them as
Commissioners; and that is dated tlie 2L'd June, 18!)1, nearly a year
l)et(ue the ratilicaticm <tt' the Treaty.
Why was all nils'? It was for the purpose of enabling those Com-

missioners to make their investigation and make their Joint reports, and
give the two (iovernments an opportunity of coming to an agreement
by convention before it would be necessary to take any steps to call

Arbitrators together. If. when that Ivcpoit was ma<le, the twoCoverii-
meiits found tliemselves able to eonic to an agreement resju'cting the
measures necessary for the luesei-vation of fur seals, no Arbitration
would be needed, and none would be called. It was only in the event
that they should be unable to agree that there would be any occasion
for an Arbitration at all, and that is the contingency, and that ah)neis
the contingency, specilied in th<' ninth Article of this Treaty.
The Presidknt.—Do you mean that this is the same contingency

which is sjiecified in Article VI 1,—that both contingencies are the same
contingency?
Mr. CARi'ER.—The woid '' contingency " does not occur, may it please

the learned Arbitratt)r, in Article VII of the Treaty.
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Tlui President.—Tho wonl does Ti(»t ocniir, but the uicaiiinjj docs.

IMr. Carter.—No. IWit I liiivo dealt with the mciinins there. 1 am
now dealinj-- with the avgmiieiit of my leaiiied tViciids u|)oii the other
side based upon this word " eontiiisi'iK'y". and what tliat means, in d I

think J Jiave now succeeded in showing, at all events to my own satis-

faction, and as far as 1 can, to tlie satisfaction of the learned Arbitra-
tors, that the "c(»ntin*«('n('y '' mentioned in Article IX of the Treaty is

the continj;ency that tlieie should be any Arbitration at all.

1 must nnike one modification of that:—"the continjjoncy that there
should be any Arbitration at all '' ujion the subject of liifjhts or Kegu-
latioiis. In the :'ourse of the nc};otiation, (Ireat i^ritain had made
claims tV)r danuiyes, and provisions were inserted in the Treaty on that
score, and it mif-ht still be necessury, as those were in reference to past
occurrences, and \v«ml<l not be settle«l by the establislnnent of licyula-

tions for the future—it mij{ht still be necessary for the Arbitration to

discharfie its functions ami to be calleil together upon tho question of
damages, but ui)on that ([uestion alone.

Now then, to sum up a little the substance of this debate—what has
been the contention of (ireat Uritain on this subject? At the start,

they began with the interpretation that all evidence in resjtect of Keg-
nlations, at least, and, as they say, al"! evidem;e in relation to seal life,

was not admissible until after a decision by the Arbitrators adverse to

the claims of the United States in respect to the questions of exclusive
jurisdiction, and that it was not until that (h'cision was nmde that any
evidence would be comi)etent or admissible in relation to seal life, and
that, therefore, any submission of evidence in relation to seal life in the
Case by either i)arty was irregular, not allowed by the Treaty—a thing
which they protested against, and reserved their right to move the
Tribunal to strike out.

That was their attitude, and the exjdanatory note of Lord Rosebery
in reference to that was in answer to the suggestions from the (iovern-

ment of the United States that this provided no method by which
either pttrty could answer tlie allegations of tlu; other in respect to the
most important ])art of the controversy, ilis answer to that was:
"That is a method of procedure"; and the intimation was that it was
for the Tribunal itself to regulate it; so that after it had come to its

decision upon these questions of exclusive jurisdiction and found it

necessary to eiH|rire into the (piestion of concurrent regulations, it

would then establisii some system of ]>rocedure by which the parties

Avould be apprised of the evidence relied upon by each other, and be
able to meet it, making necessary a new heaiing and a new decision.

That was their lirst position. The main features of it are still asserted
by Counsel on the other side; but the absurdity of supposing that
there are to be two hearings, two submissions of evidence, two decisions,

and two awards, has struck mj^ learned friend. Sir Charles llussell so

forcibly that he has been obliged to retire from that, and he says, if I

correctly understood him in tlie course of his argunumt, that there is

to be no such thing—there is not to be a dcGision, but he insists that
the evidence still is not admissible, until the Tribunal has detennined
that it must enter upon the (]uestion of regulations, but that determi-
nation it is not necessary to evidence by a judgment, or by a decision,

but by an intimatioit—that was the word, I thin!:,—by an " intinuitioQ".

Sir Charles Kussell.—An intimation of a (letcrmination.

Mr. Carter.—Yes, by "an intimation of a determination" an inti-

mation that it bad reached such and such a determination.

!N^ow you will have observed all through this debate on the part of
the Counsel for Great Britain that there is an assumption that this
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s, in d I

evidence in relation to seal life—this* vitally iiiiiiortant part of the
evidence, and only dispntahle i)art—lias a beaiinj;' only npon the qne.s-

tion of rej^nlations, or mainly tliat, thns defendin^i' the course pursued
by Her jMajesty's Government in not ineorporatinj;- any part of that
evidence into the orij^inal Case.
For you will perceive, that if evidence bearinj^: upon the subject of

seal life is competent and relevant ui»on the <iuestion of property, why,
then, consistently with their own interpretation of the Treaty, they
were bound to incorporate it into their orij^inal Case. For the question
of property is one of the live (juestions which it is nnule ne(;essary by
the provisions of the 'J'realy that a catcfi'orical response should be
given by the Arbitrators. The question of prop«!rty is amony" them.
The question of l{ej;ulations is put by itself; but the (pu'stion of

pro])erty is amoiiff the lirst live, and if this evidence in relation to seal

life is c()m])etent and relevant u]>on the (jucstion of ])ro])erty, why they
should have put it into the orij^inal Case and not have reserved it, as
they did reserve it, until their Counter Case. Is evidencti as to the
nature and habits of the fur seals not competent upon the question of
property? How can that idea be entertained for a nutmcnt? How can
the question of property be otherwise determined? Su[)pose both par-

ties had acted ujion the view sujigested by Sir Charles IJussell and
nuiintained constantly by the Government of (ireat JJritain—1 will not
say maintained constantly, for they, with great respect, are incon-

sistent upon that point, as 1 shall ]»resently show—but urgently insisted

upon at times, namely, that the testimony m relation to seal life is not
competent uiM)n the question of property. Suppose both sides had
proceeded u]>on that view, and scrupulously onutted from their several

Cases any matter or evidence relating to seal life, and the Arbitration
had gone on with the Cases prepared in that manner, this Tribunal
woidd then be called upon to determine the (piestion of property with-

out any evidence before it excei>t the fact that seals were seals—that
is M'here we would have been. Now I respectfully submit to the
Tribunal that that notion that evidence in relation to seal lile is not
competent upon the question of ju'operty is—I do not wish to use the
word in any disrespectful sense—but it is preposterous. Such evidence
is directly relevant to the question of property—principally relevant to

the question of projierty, and it is the only evidence upon which the
question of inoperty can be properly de(-'ided.

Let me say in the next place, that this notion that they havebnuight
forward for the purpose of defending their conduct in the i)rei)aration

of their Case and Counter Case derives no countenance from the
diplomatic cominunications between the parties, or from the provisions
of the Treaty itself and those other instruments w liich are collateral

to the Treaty. Let me call your Honors' attention to the Modus riv<mH
of 18})1. It is contained in Volume I of the A]>pendix to the Cnited
States Case, page 317; that part of it to which I invoke es])ecial

attention is the fourth Article.

The President.—May I ask what is the date of that Modus vh-endi?
Mr. Carter.—It is .lune the loth, 189L
The President.—Quite concurrently with the nomination of the

Joint Conunission,—({uite at the same time?
Mr. Carter.—Yes, Sir.

The President.—They concurred together?
Mr. Carter.—Certainly, Sir.

The President.—They concurred in time with the nomination of
the Joint Conunission.
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Mr. Carteu.—TIh'h Artic^le IV, wliicli T am p)iii}j to read to you, pro-
vides for tlie investij^ation which those Ccnnniissioiiers made.—"(4) In
order to facilitate sucli pntixM- iiuiuiries as Her Majesty's (jroveniiiieiit

may desire to make, with a view to the ]>rcsentatioii of the case of tiiat

Government before Arbitrators, and in expec^tation that an aj»reemeiit

for arbitration may be arrived at, it is agreed that snitabhi persons
desi<jnated by Great Britain will bo permitted at any time, iijKin appli-

cation, to visitor to remain upon the seal islands (hirinjj the ]>resent

sealing season for that purpose." Under the provisions of that Article
Jler .Majesty's Government appointed these two very Commissioners to

make those investigations, and appointed no otiier peojjlc; and it was
for the purpose of enabling them to piesent their Case pro))erly that
this provision was to be inserted; so that the notion that knowledge
in res])ect to the nature and habits of seals and of seal life had no
place in the presentation of the ('ase is a totally erroneous one, con-
tradicted by both parties by the Agreement into which they entered.
And Sir Julian rauiicefote writes to Mr. Wharton on the lilst of

June:

Sir: T have tlie honor to inform you tliat I Lave rccoivcd a coininnnicatioii from
Ilur Majesty's l'rin(i|)al Secretary of Stnto for I''oieii;ii All'airs to llie »ileet that tlie

Queen has been j^racioiisly pleaseil to a]i|)oint Sir (ii'ort;o Hadon-rowell, M. i'., and
I'rof. Dawisou Co!iiiiiiN.si(»iieis to iiroeeed to tho l'rit)ilof Jslanits for the |)uri»o8ii of
exaiuinin^' into tlie liir-Neal lishery in r.ehiinj.( sea. In accordance with the instruc-
tions of th(! Mar(|nis of Salishnr.v, I have the honor to request that |)(*rinission may
be f^ranted to these gentlemen to visit and remain on those islands duiing tho cur-
rent lishery season.

And in this communication of Mr. Whiirton, then in charge of the
Department of State of the United States, to Sir Julian Pauncefote he
said—this is dated June 0, 18U1:

IJut in view of the fact that the evidence which the respective Governments will
present to tho Arbitrators (if that hap])y solution of tho peiidini; dilliculties shall
be attained,) must be collected dnriufj; the present season, and as the definite affree-

nient for arbitration cannot bo concluded contemporaneously with this ajiroenieut,

the President directs me to say that ho is (|uite willin<jt to ajjreo that Her Majesty's
Government may send to the Seal Islands, with a vitiw of collectinj; the facts that
may he involved in an arbitration, and esi)ecially facts roliiting to seal life and the
results of the methods which have been jjursiusd in the killini>' of seals, a suitable
person or persons to make the Tiecessary obsiTvations. Tlie present and the com-
parative conditions of tho rookeries may become au important consideration bel'oro

Arbitrators in a certain event, aiul the I'resident would not ask that the evidence
upon this subject should be wliolly from one side.

I am upon the point which our friends on the other side have insi.sted

U})on before yo xr Honors, that this eviden(;e in relation to the nature
and habits of the seals is pertinent only to theiiuestion of regulations.

I have to say that that is inconsistent with their own views expressed
elsewhere; and not only expressed but acted upon.

I now <;all the attention of the learned Arbitrators to Cliaj). 7 of the
British ('ounter Case, which is to be Ibund ui)on page 100. Tliey are

there dealing with the question of property, and that dealing witli the

question of property is extended from Chap. 7, p. 100, to Chap. 8, p.

154. There are tifty-four pages devoted to the question of property in

fur seals and to the position taken by the United States in that behalf,

and the position taken by Great Britain in that behalf.

Sir CiiAiiLES Russell.—Will you kindly read the heading of the
chapter"?

Mr. Carter.—Yes

:

Consideration of alloji.itions of fact put forward by the United States in connec-
tion with point 5 of Article 0.
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And i)oint Five of artirh' 6 I will now read:

HiiH tlm riiitcd Stati'H any I'ijjlit, and if 8r> what ri>?ht, of itrotcrtion or property
hi 11m iiir-fstiil.s fn (|iifiitiiiy; the iHlands of tho I'liittil StatcH in Holirinj^ Sea, when
Biicji KcalH art) loiiud oiilsido the ordinary tliree-nulo limit?

That is the Article which jjiesonts tho question of property, and tho

title to tills chapter whicii my h'arned fri«'nd desires uie to read is,

"Consideration of allegations of I'act put forward i)y tiie United states

in ecumeetion with jioiiit "» of article (!.'' There is a devoti(ni of 100

paji'es to the consideration of testimony in relation to the nature and
hultits of seals and tlm eliaracteristics of seal life as bcarinj;; u|>on the
question of pnqx'rty—all connected toj;ether in an ar^iumentativtM-hain

of reasoninfj, deslf-iied to show that upon tlntse facts the United States

has no proiterty in tliein. 1 mean to submit upon this, may it please

th(! learned Arbitrators, that tho assertion of the learned counsel upon
the other side that the (piestions relatlnj,' to seal life are not applicable

to any of the lirst live (inesli(»ns stated, and therefore should not go
into the Case, are contradicted by their own acttlon.

INI r. .Justice llAiM-Aiv.— Mi. Carter, I tind on looking at the proof of

the debate when Sir (Miarles Kussell was upon his feet, assuming? this

to be correct, 1 i)nt to him tlie (piestion—he was discussing' the origin

or basis of tlie right of property:

Wlu'ttier it depends on ninnieipal or international law, how far does the (luestion

of the ri^ht of property dei)entl npon the facts of seal lil'cf

The answer was:

I have said that in my jndfjnient, so far as the facts of seal Hfe are material for

the (picsfion of law as to jirDperty in iscals, they are not in dispute.

Then I put the questions in a dlHerent form:

When we eonio to deterniino the (jncstion if the United States has any ri;^ht or
pio|ierty in these seals or in the herd, do we consider, and ought we to take into
consideiatiiin, the facts in seal life?

The answer r«!ported is:

Certainly. So far as they are material, certainly.

Sir Charles Kussell.—So far as they are material, certainly.

Mr. (-•Aii'i'ER.—Yes, Sir; and yet the contention on the i»art of the
learned counsel has been, and the contention throughout this diplo-

math', correspimdence has been—and it is upon that contention that
they defejid their Avithholdiiig of evidence in relation to seal life—that
it does not bear npon the question of property and does bear upon the
question of legiilations.

The Tkesident.—Is there no evidence adduced by Great Britain in

support of tlieso 100 pages of the Counter Case which you have just
alluded to.

Mr. Carter.—None in their case.

The Prksidknt.—r>iit in the Counter Case.
Mr. Carter—Oh, volumes of it, and for the first time; and that is

what we complain of. If evidence upon the question of seal life bore
npon the question of property, that was one of the five questions upon
which the arbitrators were called upon to make explicit answers; and
everything bearing upon those questions is by the concession of all

parties to be incorporated into the original Case, and yet not one word
in respect to seal life was put by them in their original Case.

That, the learned President will remember, was the subject of our
complaint; and the answer to our complaint was, "That evidence is not
relevant here; it bears only upou the question of regulations, and the
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timo for its submission doos not arise mitil the Arbitrators hnve niado
tlioir decision npon tin* lirst llvi' (|ii('stioiis;'* and tlicrefore tlie Arl)i-

tiatots ninst make their decision withont the bcneilt of sneh evidence.
TIn'.v protested tinii it ou^ht not to be pnt into tiie ori;;:imiI (!ase; that
tlie action of the Tinted States (iovernment in ini^orpmatin^ sneh evi-

dence in tiu'ir orifiimd ('as(^ was irrey:nhir, impr<>per, ami not aUowed
by the Treaty. Tiiey lescrve tlie ri/^lit to move this Trilinnal to strike

it ont. Tiiey have committed themselves sqnarely to it; ami yet what
1 have the homn- now to say is, that by their cnndnct they have refuted
their own interpretation, and in a<ldition to timt, bearing' in mind what
was c.<nnmnnicate(l to me by Mr. Arbitrator Ifarlan, it is expressly said

by tlnnn that tin; facts of seal life are relevant to the (juestion.

I may also say that in their Counter Tasc, dealinjr with the facts of

seal life, and arynin*'' the (piestion of properly, they use over and over
af'ain the rcjtort of their ("ommissioners, which they refused at tirst to

incorporate into their ori;>inal Case, but whi(!h they afterwards, as the
Arbitrators will remembei, furnished to usatour re^juest upon the under-
standing;' that it should be treated as a j»art of it.

The I'KKSiDKNT.—Had not the British (lovernment ajfreed to incor-

porate at your dennind the re]tortof their Connnissioners into the orig-

inal Case before the Counter Case was delivered?
Mr. ('AKTEiJ.— They had. They delivered their orifjinal Commission-

ers' report, and af,'i'eed that it shoidd be treatecl as a part of their orig-

inal Case. We accepted it on that understanding, but with the uiuler-

stan<ling also that it should be <tU the evidence upon which they would
rely as to the (|uostions res]>ecting the initure and habits of seals, the
question of ])roperty and the question of Kegulations.

Sir Charlks Jii\ssi:LL.—Oh no!

The Pi{Hsi])i;nt.—Do you not think it was legal for them to use the
evidence of the report in the Counter Case, since the Counter Case
came after that admission of the report?

iMr. ('AK'JHI}.— l'erfe(!tly so.

The PnEsrDENT.—I mean do you object to that? That is what I

encpiirc about.
iMr. Cauteb.—Not at all. 1 am not disputing the propriety of that.

It was entirely proper. I only meant to say that their use of the original

report in their Counter Case while arguing the (puistion of property
shows that that oiiginal rejmrt is rclecaiit to the (juestion of property.
If relevant to the (|uestion of property, it ought to have been put iuto

their original Case.
In their argument they follow the same method. On ])age 27 they

have a i)art two, and that is entitled "Argnm; lit addressed to the tifth

(piestion for decision under article six of the Treaty of Arbitration,
namely: "J Fas the United States any right of protection or i)roperty in

the fur-seals''. And they go on in that argument, and make the basis

of it, their understanding of the nature of the habits of the seal. That
argument goes through nuiny pages.
This is all I have to say, and certainly it is not necessary tliat I shouhl

say anything further, in order to show that the contention made in argu-
ment, made in diplomatic correspondence on the part of the British
Government, that evidence touching the nature and habits of fur-seals

is not relevant upon the (piestion of property is not only—begging the
pardon of my learned fiiends—preposterous upon its face, but has been
refuted by their (nvu action in a great variety of forms.

Now, why did they put evidence in relation to the nature and habits
of seals iuto tlieir Counter Case? Why did they put it there? They
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in<»less to say that it does not apply to the five questions stated, that
it is relevant only to the question of regulations; that the consideration

of the (lui'stion of regulations is not yet in order, that it will not be iu

onler until the arbitrators have nuule a decision adverse to the llniteil

States—that then, and then for the tirst time, will it be relevant; and
yet, notwithstanding that view, they have cranuned their Counter Caso
with it to repletion. Why did they do that? What is their own ex(!use

for that course so inconsistent with their own view? Tliey said they
did it out of deference to the views of the United States. Out of defer-

ence '
> the c'^nited States! That is to say—for such is the (listiiict

iiiil»r .ation—the United States desired it. That is the implication; that

ih ' inference—that the United States (lovernment desired it.

v^hat? The United States (lovernment desire that the liritish C'uiisel

lould put into their Counter Case what they had left out of their

jx'iginal Case, and what ought to have been put there? Why, no. The
position of the United States was that anything in reference to the
nature and habits of seals which you have to submit is to be put into

the original Case. If you do not put it into the Case and at the time
when that is submitted, you must never put it in. That is the position

of the United States, was at the tirst, has always been, and is now; and
yet they say that out of deference to the views of the United States

they contradicted their ow.. theory and inserted it in the Counter Case!
The insertion of that matter in the Counter Case is the great thing

to whi(!h wo have objected. We object to that, and have objected all

along, on the same grounds upon wliich we object to the reception of
the jiresent supplementary report of the British Commissioners.
Now tlien, let me apjtroach the ])oint now before this Tribunal.

What is it? It is whether a certain document that has been jjlaccd

before the Tribunal of Arbitration should be retained or slould be
returned to those who sent it. That is the question before you. Is

tiie submission of that paper defensil)le upon any possible view' On
the view entertained by the Uii'ted Stales concerning the iiiter|>reta-

tion of the Treaty, of course it is not; and L am not going to repeat
my argument upon that imint, but to assume that I have sulticieiitly

established it. On our interpretation it is a wholly inadmissible pro-
ceeding to submit such a paper as that in the manner in which it was
submitted. What is the character of the paper? I don't know. I

have never seen it, and 1 have no information about it; but I suppose
1 may say that it is to be presumed to have a bearing upon the merits
of this controversy. If it has not any betiring upon the merits of this

controversy, •why of course it should not be received. It must be pre-

sumed to have a bearing upon the merits of this controversy. The
very fact that it is submitted shows that.

What bearing may it have? It may contain either arguments or
evidence, or, as they euphemistically style it, " trustworthy informa-
tion". If it contains arguments alone, it is improperly submitted.
Learned counsel are to argue the case of the British Government, not
these Commissioners. If it contains evidence bearing upon this con-
troversy, then as I think I have succeeded in showing, it is wholly
inadmissible. I have now to submit to the learned Arbitrators that it

is inadmissible upon their view of the Treaty—the view of the counsel
of Great Britain.

What is their view of the Treaty as to the time when they are per-
mitted to submit evidence, even supposing that it bears upon the ques-
tion of regulations only? If it bears upon the question of property,
they must admit that it is admissible and only admissible as a part of

B S, PT XI 9



i;]0 AllGUMKNTS ON PRELIMINARY MOTIONS.

till' oriji'iiml ('use; but assuming for the purpose of argmnent, that it

bears upon tlie (lucstiou of reguhitious only, wlion. according to their

theory, i.s it adniisNiblc? It is admissible, according to tluur theory,
in a cti ia'u\ contingency, aud in a certain contingency only; and what
is that? The decision by the board of Arbitrators adverse to the
United States ui)on the question of exitlusive jurisdiction. Has that
decision been made? Certainly not. Therefore, upon tlieir theory it

is not competent or admissible here. Let me ask whether it is admissi-
ble on the original theory of the Jiiitish Government as moditied by the
learned Counsel, who has so ably argued this <juestion ou their behalf.

How has he modified it? Why, he has said: "Auy decision ; 1 don't
mean a foiuial decision, I mean an intimatiou." Has that intiaiatioii

been given? No more than tlie decision.

There is another aspect in which evidence might possibly be admissi-
ble, aiul that is, if the Arbitrators themselves after they come to the
question of regulations, or wlien they are considering the questions of
rcgulaticuis suggest that further incpiiries or further evidence is admis-
sible, then it might c<une. Have they made any such suggestion?
Mr. Foster.—The provision is: " They may require a written or a

juinted statement, or argument, or oral argument by Counsel."
Mr. Carter.—I will read it:

"And the Arbitrators may, if they desire further elucidation with
regard to any point, require a written or printed statement or argument
by Counsel upon it." I stand corrected.

Mv. Phelps.—That is restricted to Counsel.
Mr. Carter.—That is restricted to argument, and does not deal

with evidence. Therefore ui)on no possible interpretation, not even
their own, is this sui)plementary lioport admissible, and I submit very
respectfully to the learned Arbitrators that it should be promptly
rejected and returned. That is the only just disposition which can be
made of that paper.

I have coiiv'luded my argument in respect to that. I desire to make
one or two observations, not by way of argument upon this point,

because I have concluded that, and 1 am not going to attempt to take
it up again. My learned friend, Sir Charles liussell, stated with some
enii)hasisthat\vliile the United States contended that evidence in rela-

tion to the nature aud habits of the seals relevant to the question of
ju-opcrty and also relevant to the que.-lion of regulations, should be pre-

sented in the original Cases and presented only there, that we had our-

selves acted in contradiction to that view and had incorporated evidence
of that character into our Counter Case contrary to our own views.
He referred in that connection, I believe, to the three reports of Capt.
Hooper and Capt. Coulsou which deal with tlie condition of seal life in

181)2; and to the rei)orts of certain Treasury officers, two or three of
them, also having relation to matters in 18!»2, I believe. I do not know
that lie refened to anything else. That is all I remember.
Let me say in reference to the pieces of evidence thus referred to

that they may in i)art be subject to the criticism which my learned
fi lend puts upon tlicni. That is, that they so far relate Lo seal life as to

be gcrnnine to tlie main questions, and therefore pro,)eily the subjects
of insertion in the original Case.

Sir Ciiari.es lU sskij,.— 1 would like to iuteri)ose here. Sir, in order
to avoid, so far as may be possil)le, matters that are really not in coii-

troveisy. 1 was making no «'ohiplaint of the insertion of thatevideiu-e.

1 was pointing to the fact that it was evidence which from the nature
of the case we had no opportunity of in any way meeting or replying to.
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'lUg to.

I was pointinj; out that that was a necessary incident, almost indeed a
necessary incident, to the proceedinjys of a. Tribunal constituted a**

this is; but 1 was nnikinguo complaint of its appearing there, in any
sense.

The Pkestuent.—We perfectly understood you.
Mr. Caktku.—No comidaint; but still my learned friend insisted

with great emithasis that the course thus ]mrsued by the United States
was not Justified by their interpretation of the Treaty.

8ir CiiAKLES ItussELL.—Oh ! no.

Mr. Carter.—I understood him to say that. If I am mistaken
about that, then I will pass by the observation.

Sir Charles Kussell.—It was addressed solely to the argument
of my learned friend, Mr. Phelps, who was complaining of the injustice

of certain evidence being put forward which the other side Inul not had
an oi)portunity of answering. My reply was that that was a necessary
iiicident of this case, that they had included in their Counter Case (and
I was not complaining of it or making objection to it,) matter which we
had no opi»ortunity to answer.
Mr. Carter.—Well, I must have a word to say in regard to the

observation just nuide, that the presentation of evidence without giving
the other party an opportunity to reply to it is a necessary incident of
this controversy. I have a word to say upon that point, if any argu-
ment is made upon that. To a certain extent, and to a very small and
insignificant extent, it is a necessary incident of this controversy; but
in regard to the main and principal features of this controversy, it is

not, 1 may be permitted to say.

In refercMice to all the main questions in dispute here, if the parties

had fully, fairly, faithfully presented the allegations upon which they
relied, as the Treaty designed that they should, in their original Cases,
there would have been full complete and substantial ojiportunity by
each party to reply. Of course, there is no opportunity liere to reply
to replying evidence. The course of pleading must stop somewhere, and
according to the provisions of this Treaty it stops with the Counter
Case. There is no opportunity to reply to that, but the provision of the
Treaty supposed that there would be no new matter inserted in the
Counter Cases; if the provisions of the Treaty were faithfully followed,

there would be no new matte.- ixiserted in the Counter Cases, and no
occasion, therefore, to reply.

1 do not mean that it is not a nocessavy incident of that course of pro-

cedure that there might be put into the Counter Case, of one of the par-

ties or of tae other, t,L.ne matter as to which tho other side might very
properly desire to add further explanation. That is iiuleed a necessary
incident, but it is too small and too insignificant for notice or attention,

in view of the tact that the great purpose of reply, the great purpose of
giving each of the par.'ies an oi)i»ortunity to answer the proo'.s and alle-

gations of the other, is jr ovide<l for by the Treaty, and that the want
of an oi IV junity to furt'ier reply is not in any material or substantial
sense a necessary incident of the nuii.nei- in which the controversy is

provided to be conducted by the terms of the Treaty itself.

J wish to say in reference to these further reports of ours, which are
not complained of: we inserted them in the Compter Case? Whyl We
could not have inserted them in the original Case. They were investi-

gations in respect to matters which arose after the criginal C'ase was
prei)ared, or while it was being prei)ared, and therefore could not be
inserted in it. We therefore did not withhold anything. The matter
did not exist untH after the i :3paration of the original Case, and there-
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fore could not liave been introduced into it. Next, we suppose that
niu(!li of the matter contained is germane and proper to be inserted in

the Counter Case by way of rei)ly to what was contained in the Report
of the Commissioners of Great Britain, Avhich was, by agreement, made
part of the original Case of Great Britain, and therefore jierfectly regu-
lar in that point of view. So far as there may be anything beyond
that, if there is any objection to it, if it is supposed by the other side
that this is matter which ought to have been inserted in the original
Case, and which, had it been inserted in the original Case they should
have had an opportunity to reply to—we do not ask tohaye it retained;
and upon their objection, if they can point to any matter distinctly of

that description we are willing to have it stricken out, provided, of

course, the same rule is applied to them in respect to any new matter
submitted by them in their Counter Case.
Mr. Foster.—The matters relate to the conditions of seal life in 1892.

Mr. Carter.—Of course, that is what I have said, that it had refer-

ence to facts occurring while the Case was under preparation, that is

seal life in 1892.

The President.—You practically make no motion for retiring part
of the evidence brought forward in the British Counter Case.

INIr. Carter.—We do not make any such motion. Yesterd.ay I

endeavored to explain to the learned arbitrators the grounds upon which
we thought it inexpedient to do so. We could make that motion, and as
we conceive, it should be granted and wouUl be granted. But where
should we be leftl? Why, the practical failme of the arbitration almost
might be involved, or we be called U])on to go into a contest here with
our adversaries crip])led. That is not the knid of controversy in which
lawyers like to engage, even where the crippling conies in consequence
of their own fault and not in consequence of any fault of ours. It is not
a victory won over an adversary "who is in that conditicm that we desire.

It is a sottlenient of this controversy upon just grounds. It is a settle-

ment of the controversy when the Tribunal has before it all the facts

proper to be looked into for the purposes of a settlement. That is what
we desire; what we regret is, that those facts were not placed before
the Tribunal at the time and in the manner in which it was contera-

l)lated by the provisions of the Treaty they should have been placed.

That is our grievance—as my learned friend has observed that we seem
to be in search of a grievance. I confess it is a grievance. Must a
party when he it stricken with a pretty severe blow rest quiet under it

and say nothing about it, or else be stigmatized as searching for a
grievance? We maybe subject to that observati(ni, that criticism; but
it is in our judgment a circumstance far too important to be omitted
from deliberate consideration in the course of the discussions in this

case.

There is one otiier matter which has been referred to and assump-
tions made in reference to it several times during the course of the
argument, and which, although it is not in any sense material to the
present discussion, I ought perhaps to say a single word in regard to.

Calling the attention of the arbitrators again to the provisions of

article 0, it appears that there are four questions which purport upon
their face to relate in some manner to an asserted power or jurisdiction

of the United States in Behring Sea. There are four of them of that
character. The fifth is:

Hun tlio United States any right, nnd if s-/ what right, of prottu'tion orproiiity
in tlie fui-Hciils ireciucntiiig tho islninlH ot tlio Unitctl States in Behring seu . heu
such seals are found outside the ordinary three mile limit.

g
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That fifth question does not purport on its face to relate to or involve

any matter of exclusive jurisdiction. It ditfers from the other question
in that regard. It embraces certainly the property question. Whether
it embraces anything else, or not, is perhai)8 not entirely cletir.

Now let me call your attention to Article VII:

If the determination of the foregoing questions as to the oxclnsive jurisdiction of
the United States sliiiU leave the subject in such position that the concurrence of
Great Britain is necessary.

" The foregoing questions as to the exclusive jurisdiction."

Now, how is that to be interpreted? Is it confined to tliose four first

questions which purport on their face to relate to exclusive jurisd'-tion,

or does it include the whole? That is the question, does it include the
whole?
A plausible argument could be made in support of either of those

positions. It might be said tliat the foregoing questions as to the exclu-

sive jurisdiction of the United States relate to the first four and do not
in<;lude the fifth questiou, that not being a question relating to the exclu-

;s' '6 jurisdiction of the United States; and I think upon the other hand
' may be claimed with equal, perhaps greater plausibility, that Article

*! il contemplates all five of those questions as relating, in a greater or
less degree, to the exclusive jurisdiction of the United States.

You will observe that it says : "If the determination of the foregoing
questions as to the exclusive jurisdiction of the United States." That
implies, at least, that they all relate to tiie exclusive jurisdiction of the
United States.

The riJESiDENT.—You do not mean to say "jurisdiction" is the
same as "riglits of sovereignty"?
Mr. Carter.—Well, now, what "jurisdiction" moans, wlio knows?

We shall have something to say about that by and by. That is a word
of very ambiguous iin])ort; I shall talk more about this question when
we get to the merits of the case. I do not wish to anticipate the discus-

sion at all liere, but only to throw out a suggestion that either of those
two views may be taken; and what favors the second view, in my
judgment, is tliis consideration: If it were held tliat the United States
had a j;i'r!i ct property in tlie fur-seal, even while it was at sea, the
questi'ii ii»uy be made, indeed it has been made by Great Britain,

whe lie tl)p- J^Inited States has the right to enforce the ])rotection of that
pro])i itv <>j: th j high seas by the assertion of acts of power; in other
words, wh the* it has the right to seize and carry in for condemnation
a vessel {\^'\v is engaged in an invasion of that right? The position is

taken 'j,, Great Britain in this controversy that, even if the right of
property were fully established, the power thus to act in the way of
seizing a vessel does not exist; that is to say, that even if the riglit of
property exists you have no jurisdiction to do that particular thing, the
seizure of a vessel on the higli seas by way of protecting that proj)erty.

Therefore this question: "lias tlie United States any right, and if so

wh:' right, of protection or property in the fur-seals fre(iuenting the
ish:;;'' of tlie United States in Behring sea when such seals are found
oulsi 1>^ the ordinary three-mile limit," may properly be regarded as a
qnesr;:Ms of jiu'isdi<jtion, in the vague sense in which "jurisdiction" ia

used t!\i'ouglnmt this Treaty.
Both those interpretations may be, with a good deal of reason, enter-

tained. I have now to suggest, however, that it makes not the slightest

difference which view is taken upon that point, for the same result will

be arrived at in either case. Suppose we take the first view, that it is
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coiifliiPfl to the four first questions and does not include tbe question ot

property.
"If the determination of the foregoing questions as to the ex(!lusive

jurisdiction of the United States shall leave the subject in sucli i)osition

that the concurrence of Great Britain is necessary to tlie establislmieiit

of Itegnlations for the proper protei^tion and preservation of the fur-seal

in or liabitnally resorting to the Behring sen, the Arbitrators sliall then
determine wiiat concurrent Regulations outside the jurisdictional limits

of the respective governments are necessary'', etc. If we limit that to

the four first questions what would be the grounds of proceeding?
The I'liESiDENT.—Do you not think that we might reserve these very

interesting observations for our next sitting?

Mr. Carter.—After the recess?
The President.—Yes, after the recess. It wo' .d atford you occasion

for a rest, and I dare say you require a little re .c yourself.

(Tiie Tribunal tliereupon took a recess for a short time.)

Mr. Carter.—I was speaki i •.•
. 'vhen the Tribunal took its recess, upon

a matter about which there hab ! -ome debate, but which is not vital

to the present motion at all, respc ^r the interpretation which is to be
placed upon the words in the seventh Article of the Treaty, namely:
"The foregoing questions as to the exclusive jurisdiction of the United
States." I had said that that was susceptible of two interpretations,
one of which would limit these foregoing questions to the first four

stated in Article VI and did not include the property question, and the
other interpretation would include all of them, the i)roperty question as
well. I also observed that it did not seem to me that anything of prac-

tical importance depended upon which of those views should be taken
to be the true one, for the result a.'-^ it seemed to me, would in either

case be the same. It is that which I wish very briefly to -show to the
Tribunal—that the result would be the same in either case. After the
arguments have been finally concluded, it will be the duty of the Arbi-
trators to proceed according to the first provision of Article VI: "In
deciding the matters submitted tothe Arbitrators, it is agreed that the
following five points shall be submitted to them in order that their

award sliall embrace a distinct decision upon each of said five points."

Therefore, their fii'st task will be to make their decision on those five

points. Let us assume it to have been made, and that the decision in

resjtect to the oth i)oint is that the United States has the full ])roperty

interest in the fur seals which it asserts. Let nu' suppose, for the pur-
pose of argument, that that state of things is found to exist when the
Arbitrators have complied with their duty, and decided the first five

questions. It will then become necessary for them to consider whether
the subject is left "in such position that the concurrence of Great Britain

is necessary to the establishment of Kegulations for the proper protec-

tion and preservation of the fur-seal in, or habitually resorting to the
Beliring Sea." Suppose they put upon that clause the narrower inter-

pretation, nanu'ly that it includes only the first four (piestions, and ask
whether the subject is then left "in su(!h position that the concurrence
of Great Britain is necessary". Let me assume that the decision is

adverse to the United States on the four points, and (m the fifth point
is fully and completely in favor of the United States. Then the ques-
tion with the Arbitrators is: Does the decision of the Tribunal on the
first four questions leave the subject "in such position that theconcur-
renceof Great Britain is necessary to the establishment of Regulations
for the preservation of the fur-seal ". Well, of course, the first four

questions having been decided adversely to the United States, so far,
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at least, tbe subject is left in a position which ro(iuires the concurreiu'e

of Great Britain; but the decision of the Tribunal in reference to the
6th question is in favor of the United States, awarding to it a full prop-

erty interest. Does that alter the casef What is the effect of tliat

decision upon the subject? Is the subject then left in such a i)nsitiou

that the concurrenc of Great Britain is necessary? That will depeud
on the opinion of the Arbitrators as to the right which the United
States has to protect an admitted property interest outside of the three-

mile limit. If they should be of the ojnnion that it follows from the
determination of the proi)erty interest in the United States, such as it

claims, that it does have the full right of protection, it nuxy then think
that no assistance is necessary for the preservation of fur-seals, by
regulations, and that the concurrence of Great Britain is not necessary,

but that the United States, having the power to prevent pehigic seal-

ing, is fully armed with the right to take whatever measures are neces-

sary for the protection of fur-seals.

Suppose, however, they happen to be of the view, which has been
taken by Great Britain in the course of this controversy at some times

—

whether it will be still i)ersisted in argument, I cannot say—luiniely,

though the United States may have a property interest in the fur-seals,

it cannot seize a vessel outside the ordinary threemile limit that is

engaged in pelagic sealing then it would be necessary to have the con-

currence of Great Britain to make effectual regulations for the pres-

ervation of the fiir-seal.

Let me snppose the contrary view, and that the foregoing question
relating to the exclusive jurisdiction of the United States inclnded all

these live questions, the property question, as well, what will be the
course of procedure then? The Arbitrators will make a decision on all

these five (lucstious. Then the question which they will have to con-
sider will be, does the decision which we have made on these five ques-
tions leave tlie subject in "such position that the concurrence of Great
Britain is necessary for the establishment of regulations to preserve
the fur seals?" And let it be supposed, again, that the decision is

adverse to the United States on the first four (piestions and in favour
of the United States on the fifth. Well, they would go through with
precisely the same considerations which I described them as being
obliged to go through with on the supposition that these foregoing
questions, as to jurisdiction, relate only to the first four questions and
do not include the i)roperty question. It would be the same thing in

any event, and if wo snppose that the decision of the Arbitrators should
be against the United States on the question of jurisdiction, then of
course it would be their view that the concurrence of Great Britain
would be necessary as to regulations to i)reservc the fur seal. It,

therefore, seems to me, so far as I can perceive, that no practical
importance of any considerable moment rests upon the question,
whether we regard the term "the foicgoiug (juestions as to the exclu-
sive jurisdiction of the United States'' as embracing the tirst four ques-
tions mentioned in Article I or embracing the entire five.

That is the explanation I desire to make.—With this I should stop,

and I had said to the Tribunal that I should not again touch the ques-
tion relative to the introduction of the paper which was the subject of
our motion, but I reckoned a little without my host. There is a single
position taken by my learned friend. Sir Charles Bussell, to which I

nave not replied, and to which if I should fail to reply it would be per-

haps taken as a concession, and I do not desire that I should be consid-
ered as making any concession on that point. I shall say but a word
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about it. That position is, that the submission of the evidence to the
Arbitrators on the question of re^fuhitions at least is admissible at any
time down to the final decision. It is indeed necessary for him to take
that ])osition. For as I have already shown, there is no other ground
upon whicn this paper is admissible, and it being necessary for him to
taiie that position lie finally does take it, and says he does not with-
draw. I must say one word therefore in reference to it. If that is

true, the paper was admissible on the day when it was delivered. It

has been admissible everyday since then, and will be admissible do"
to the last day on wliich we shall be engaged on the argument of thia

question. If it was admissible the day before it was actually delivered,
it was admissible every day before that up to the time when the Coun-
ter Case was delivered and might have been incorporated into the
Counter Case as an appropriate part of that document. In other words,
the position of the learned Counsel is, that this Supplementary Report
of the Britisli Commissioners, and any evidence like it directed to the
same point, is admissible at all times at the pleasure of Her Majesty's
Government with this singlo exception, that it is not admissible as
])art of the original Case and could not liave been put in there. That
ground they still assert. In other words, his position is, that the
IJritish Government is sible to lay before the Arbitrators on the ques-
tion of regulations such evidence as they please at anytime and in »' v
njanner, i>i'ovided that they do not olfer it at a time and in a manutT
when the United States can reply to it. That is all the observation
that I have to make to this position.

With these observations, and greatly regretting the inordinate
length, for which I njay be perhaps in some way responsible, to which
this argument has been protracted, and with many thanks to the Arbi-
trators for the consideration they have extended to me, I take my leave
of this motion.

Sir Charles IItssell.—Witli your permission, Sir, I would claim
leave froju the Tribunal, not to go nyer any point in my original argu-
ment or anything that has been advanced in reply to it, but to refer to

certain matters that have been introduced by my learned friend, Mr.
Carter, and not previously advanced in argument, which I have not had
tlie o])portunity of dealing with. I mean the matter relating to the
diplonuitic correspondence which took place in 1890 and the argument
sought to be based on that correspondence. I claim respectfully the
concession from the Tribunal, the opportunity in a very few words of
showing that my learned friend has entirely misconceived the purport
of that correspondence.
Mr. Carter.—I must object to this.

Sir Charles Russell.—Well, Sir, perhaps I ought to have said

this in adtlition, that if the Tribunal decide that that diplomatic cor-

respondence is relevant to the construction of the Treaty which is the
question before the Court, then 1 claijn the right to answer that branch
of the discussion or argument; but, of course, if, as I shall contend, it

is not relevant, and if the Tribunal should have that view, I do not
seek the opportunity of replying. Should it, however, enter into the
minds of any of the Tribunal that it is relevant to the construction of
the Treaty, then I claim to point out the fallacy and the mistake under
which my learned friend labours.

The President.—The diplomatic correspondence has been commu-
nicated to us as part of the information that it is necessary for us to

take into consideration, and, consequently, we cannot help considering
it as relevant, in a certain measure, to the Treaty under which our
powers are defined.
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Mr. Justice Harlan.—Tliat may or may not turn out to bf, the case.

We may look into it, and may come to the conclusion that it does or

does not interpret the Treaty. Whether that is our conclusion, we
cannot know until we confer among ourselves.

Sir Charles Kussell.—Then, if that be so, I should claim to make
an observation limited to that part of the discussion.

The President.—1 think the observation of my learned colleague
goes to giving you leave to reply on the 8]>ecial points you hinted at;

but we must preserve also the right of the opposite party to reply to
your observations within the same limits, of course,—I mean, within
the same limits of time and of substance.

Sir Charles Hussell.—I will confine myself to five minutes, if my
learned friend, Mr. Phelps, will come under the same obligation.

The President.—I do not imagine for a moment that you intend
arguing the case over again; in fact, you specially said that you did
not wi c to do so and that your observations will be necessarily lim-

ited ia cheir nature and, consequently, necessarily limited in their time
which you will require to explain them. And, therefore, I would ask
the adverse party to keep within the same limits,—within analogous
limits of substance and analogous limits of time if jiossible.

Mx\ Phelps.—I was about to observe, Mr. President, unless the
point is decided, that the whole matter of the diplomatic correspond-
ence of 1890 as affecting this Treaty, was gone into in the opening.
The report of the opening argument which lies before you shows that
it was fully gone into. The correspondence was not perha])S read so
fully as it might have been, and I apologise for not having read it; but
1 stated the substance of it, and the point was made very fully, whether,
clearly or not, that the meaning of the word "contingency" as it

occurs in this Treaty was to be found by referring to the previous
negotiations.

!Sir Charles Russell.—With great deference, this is argument.
Mr. Phelps.—No, I only want to state this, that the point was gone

into fully in the opening, and Mr. Carter, of course, went over the same
ground in reply to the views of the other side. I suppose we are enti-

tled to the opening and the close; I do not wish to be captious cer-

tainly, but I was about to submit that the argument ought to be
regarded as completed. If the Tribunal thinks otherwise, then I shall

claim the right to reply to Sir Charles.

The President.—Yes. I do not tiiink that we can preclude the
English Counsel from making fresh observations, if they think lit, on
what they consider is a new matter. Sir Charles, I think that was the
purport of your demand?

Sir Charles Kussell.—Entirely, Sir. I do not propose to refer to
anything except what is strictly and properly to be described as new
matter. I will observe the limits of time, and will undertake to con-
clude in five minutes, if not less.

The President.—We have never found, as yet, that you speak too
long; and I hope you will not have any inij)rPSsion of that sort.

Senator Morgan.—Is it understood that Mr. Plielps is to be limited
to live minutes?
Lord Hannen.—No; it is only a promise, of course.

The President.—We should be the first victims of anything of that
sort; not only from being deprived of the pleasure that we have from
hearing Counsel, but also of their efforts which enlighten our minds in
this matter.
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Sir CuARLES Russell.—My friend shall And no excuse for a pro-

tracted reply to me, for I will only make one observation. You are
asked to construe the Treaty, under which you sit, of the 21)th February,
18!>2, and you are asked to construe the terms of that Treaty of 1802
by reference to diplomatic correspondence in 1890, and the suggestion
biised on the diphimatic correspondence of 1890 is that there was then
a contemplation of a submission of questions to Commissioners, and a
contemplation that if the Keport of those Commissioners was made in

a certain direction there would be an acceptance of the Report of those
Commissioners, and no need for Arbitration at all. My .answer to that
is two-fold: first, that the negotiations referred toin the communication
of Sir Julian I'auncefote had relation solely to the question of Regula-
tions, and had no relation to the question of damage claimed by Great
Britain, for the invasion of the rights of its national ships; next, that
that attempted Convention was one as to which it was supposed Russia
might be induced to become a party, and Russia had no concern with
the question in dispute between the United States and Great Britain at
all, in relation to (piestions of right and of damage arising out of the
seizure of the British ships; and, lastly and conclusively, at the same
time, overlapping the same dates, there is, if you read tiie correspond-
ence, evidence that the parties were then discussing the question of

Arbitration which should deal with the question of right, and, incidental
to the question of right, with the claims of the liritish Government to

compensation in damages. Now Sir, I have been only a minute and a
half.

Mr. Phelps.—It does not appear to me, Sir, that my learned friend
quite comprehends, with all his acuteness of comprehension, the use
that we make of this previous correspondence. It has nothing what-
ever to do with the question of damages between these Governments.
It has nothing whatever to do Avith the concurrence of Russia. We
resort to it only to explain an ambiguity in one of the terms of this

Treaty, that is to snv, to find out what this word "Contingency "refers
to. Does it refer t. the contingency that this Tribunal shall decide
the first five questions in favor of Great Britain, or does it refer to the
Contingency that formerly existed whether the Tribunal would ever
sit at all?

Now it is urged in su]>i)ort of the admissibility of this evidence that
the Treaty provides that the evidence is only to be submitted in the
contingency of your decision in favour of Great Britain upon tLe other
points. We say that when you go back to the former negotiations and
correspondence you will see how that term " Contingencj''" got into this

Treaty, and therefore that it has no such meaning—that it was imported
into the Tr<'aty from language employed when there was a ctmtingency,
as originally contemplated, w';';ther tliere should be any Arbitration at
all. If when the Treaty was first proposed these Commissioners had
agreed upon a satisfactory code of Regulations which the Governments
could have adopted, then there never would have been any Arbitration
but it was contemi)lated that if they did not agree, or if agreeing the
two (Toveruments sliould not agree to adopt their conclusion, then there
should be an Arbitration. There was a then existing Contingency, and
that is the Contingency that has found its way into this Treaty, and has
caused the word to be used in this connection. One construction, if

adopted, would make the Treaty provide for the submission of evidence
on all points in the Cases and Counter Cases, so that it could be answered
on the other side. The construction for wliich my learned friend con-

tends, results in the contrary, that is to say that evidence may be
admitted that we cannot reply to, and that is the subject of this debate.
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The President—Mr. Phelps, is it within your knowledge (as Sir

Charles Russell has just alluded to it) that it was in the view of both
Governments to have at any rate an Arbitration upon the legal points
if not upon the Kegulationsi

i\Ir. PiiKLPS.—I think not.

The President.—That is a matter of fact upon which I ask you for

inlbi'inatiou.

.Mr. Pjii j.ps.—1 think no Arbitration was originally contemplated
on any of those questions of rigiit for this obvious reason. The nego-
tiations in 1887 and 1888 had reference exclusively to the protection of
the seal. Only when these failed were the claims of right brought
forward. If these had not failed it could have been of no possible

importance to the two nations to discuss these claims or to have them
decided.

Sir Charles Kussell.—How is the question of damage to be
ascertained?

Mr. Phelps.—I will allude to that in a moment. An Arbitration is

as entirely unimportant unless it became necessary for the protection of
the seal. If the two Governments had come together, and had adoi>t('d

a system of Kegulations which both regarded as satisfactory and sufti-

cient, then it would be idle farther to debate whether the United States
Government had a right of property in the seals which it would be(!()me

unnecessary to enforce. And it would be idle to discuss whether they
had derived from Russia certain special jurisdiction to these water
rights be«!ause they did not need them for any other purpose. And as
to any question of damages which had then arisen, if the main subject

of the controversy, the protection of the seals, had been <lisposed of, it

is not conceivable that the comparatively small amount in dispute would
have given the Government any concern. They would have agreed
about that in a moment, if they had agreed about the rest. As you
will i)erceive, and as you will perceive still more clearly when we come
to argue the merits of the case, this discussion in 1887 began by a pro-

posal on the part of the United States.

Sir Charles Russell.—This is rather going beyond the point I
think.

Mr. Php;lps.—I am answering only the President's question about a
pr()i)08al for a convention that wouhl provide for the protection of the
Seal; it comprehended nothing else, and, as we vshall contend, tliat

wac acceded to on the i)art of Great Britain, and Regulations were
prepared and provisionally agreed upon, and then tlie objection of

Canada was interposed and that fell to the ground. In the whole
course of that you will see that no question of damages was raised.

Sir Charles Russell.—Oh! really, Mr. Phelps; I must distinctly

dissent from that.

Mr. L'HBLPS.—I am speaking of what I personally know.
Sir Charles Ri sskll.—Then, Mr. President, i challenge my

learned friend, Mr Phelps, to refer to any document in which Great
Britain ever receded from the i)osition of claiming compensation for

what she alleged to be illegal seizures, or any i)aper in which the
United States said they were, if Regulations were agreed to, ready to

pay compensation in respect of those illegal seizures.

The President.—That is not quite the purport of what Mr. Phelps
said.

Mr. Phelps.—No, Sir, it is not. I said that when, under the instruc-

tions of my Government, I introduced this subject in 1887, the sole

proposition made on the part of the United States was for a Couveu-
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tion that should save these animals from extormination; and, as wo
claim to have i)i'oved in our Case, that proposition was at once acceded
to by Great Britain,—a code or a proposed code from the United States
was invited, and it was furnished and was i)rovi.sionally agreed ui)on,

and only the objections of Canada prevented its being carried into

ellect. And what 1 said was, not that Great Britain then receded from
any claims for seizure,—hardly any, if any, had then taken place.

Sir Charles Ritssell.—Oh ! yes.

Mr. Phelps.—Well, there may have been, and I will not say there
was not.

Sir Charles Russell.—8 or 9.

Mr. Phelps.—What I was saying was not that Great Britain receded
from any such claim or that the United States acceded to it; but that
nothing was said in regard to it on either side between the Govern-
ments in the whole course of this negotiation. When the Arbitration
came to be agreed upon, then the question of damages was imported
into the Case. All that is foreign to the jioint now before us, which is

what is the meaning of the word "Contingency" as affecting the time
when the evidence is to be taken, the time when the question is to be
heard, and on what evidence it is to be heard.
The PRKSIDENT.—Sir Charles, 1 think it is not proper to argue just

now upon tlie Regulations themselves, or as to either the origin or the
purport of the first draft; but I will merely ask you to be so kind as to
state on what authority is founded the assertion that you just made
that the Governments had contemplated the institution for an Arbitra-
tion on the legal points as separate from the Regulations!

Sir Charles Russell.—Certainly, Sir; I Avill give you the dates.

Tlie <lraft of the proposed Convention is the 29th of Ajnil, 1890. I
reUn- you to page 401 of the third volume of the Appendix to the
Britisli Case.

Tlie President.—Our documents have not the same paging as yours
have.

Sir Charles Russell.—I think the first part is exactly the same.
Tills, you see, Sir, is within less than a fortnight of the date.

Tlie President.—Which date"?

Sir Charles Russell.—The 11th of May, 1800. You will find it is

number ;}.'M, Sir .Julian Pauncefote to the Marquis of Salisbury—"As
to coiiipensatiou for damages referred to in your Lordship's telegram
of the Otli instiint,"—that brings it still closer to the 30th,—"I have
juepared, after discussion with Mr. Tupper, a draft Arbitration Agree-
ment on the basis of your Lordship's instructions?" The last line of
that document also I refer to. It is, "Proposal for Arbitrators and
Umpire will be agreed to by Mr. Blaine."
The President.—This draft Arbitration Agreement has not been

produced?
Sir Charles Russell.—No, Sir.

The President.—We have not got it?

Sir Charles Russell.—No, Sir; but what I am at present, of
course, referring to is to shew that my friend's position, that the pro-

])osed Regulations, to which it was hoped Russia would be a party,
did not displace the claim for damages and did not displace the claims
of right upon which the right to damages depended, and that there
was, contemporaneously with the consideration of these Regulations,
that claim for damages and a proposal to arbitrate in reference to it.

That is shewn by the telegram of the 11th of May, which I have read.

If you will then, Sir, go to the document of the 22nd of May, a long
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letter on page 402, you will find a Ion • despatch from Lord Salisbury
to Sir Julian Pauncefote arguintf out the (juestion of right and tlio

illegality of the seizure of the IJritish vessels. That, Sir, is the 22iid

of May, 1890. Will you then, Sir, go on to page LSI ?

The President.—Is there any mention of Arbitration in this

despatch.
Sir Charles Russell.—In this particular letter—No. It was com-

bating the argument of Mr. Blaine aHlrnung that tiie United States
were justilied in doing what they had done. If you will then, Sii", go on
to page 4.SI of the same volume.
The President.—That nuiy be called argument on the legal point.

Sir Charles Kussell.—Yes, on the legal points strictly, Sir. On
page 481, at the top, you will see the document No. 300. Now, Sir, at
this time (I have not troubled you with the intermediate correspond-
ence) tliey were getting closer upon the point of Arbitration agreement
as to right, and as to damages, and they were also getting closer to

Arbitration agreement upon the point of Kegulations; and the question
arose what was to be done, as the sealing season was beginning about
June—what was to be done to prevent injury to the sealing (so called)

"imlustry" at that time, and in answer to a demand from the United
States that something should be done in the interim. Lord Salisbury
was requested, having stated that he had no legal authority, and the
English Executive no legal authority except under statute law, to pro-

hibit acts by their nationals,—he was requested to give some public
notification which might have, silthough not legally binding, some
operation on the action, and control the action, of Canadian sealers.

Accordingly he telegraphs to Sir Julian Pauncefote on the 12th of

June :—" lieferring to my previous telegram of today's date, if we could
come to terms on this proposal he would suggest some such kind of
proclamation as the following:—Whereas the United States and Her
Majesty's Government have agreed to refer to Arbitration the legality

of the United States in making certain captures of British vessels iji

the Behring Sea, and whereas the United States have engaged if the
award should be adverse to them to pay compensation not only for that
interference, but for any loss arising from abstention from sealing con-

sequent on this Proclamation, captains are hereby requested not to seal

in Behring Sea during the present season."
Mr. Phelps.—Was that the season of 1890 or of 1891?
Sir Charles Eussell.—1890. On the 3rd of June Sir Julian

Pauncefote writes this. It is the next document.
" I have the honor to inform your Lordship that since the receipt of

Mr. Blaine's note of the 29th ultimo, informing me of the rejection of
the draft Convention by his Government"—that is to say the Conven
tion for Kegulations put forward on the 29th April—''I have been in

constant communication with him with view of coming to some possible
settlement of the Behring Sea question. On the 30th ultimo Mr. Blaine
informed me that he was to have an interview with the President, tlie

result of which he promised to communicate to me as soon as possible.

I accordingly received a note from him last night, a copy of which is

enclosed herewith, in which he states that the President is of opinion
that an arbitration could not be concluded in time for this season, but
he is anxious to know whether Lord Salisbury, in order to promote a
friendly solution of the question, will make for a single season the
liegulation which in 1888 he offered to make permanent. Your Lord-
ship will observe that the above proposal is identical with that con-

tained at the conclusion of Mr. Blaine's note of the 29th ultimo. In
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view of the rcwipt of your LonLsliip's telofjrain of the 3lRt ultimo, and
ill (mU'ii to Have time, I at once wrote a note, a eopy of wiiieh is also

inclosed, to Mr. Hlaine in reply, in which I inloiined him that Iler

IMiije.sty'sdoveniment were not prepared to agree to sneh a Kegiilation

as was siiffjicsted hy Mr. Blaine."
Now, Sir, 1 go oil to the 4th June ISOO. It is on ])age 484—that is a

l')ng eomiiiiiiiication from Mr. IMaine arguing on the «|uestion of Arbi-
tration or ni) Arbitration—it begins at page 484 but it ends at page
48(»—where the question wiiieh 1 am putting forward is referred to, ami
also urging the need for some present Kegnlation which should be
operative then and there as a temitorary expedient, and the communi-
cation eoncludes on page 4S(J: "The President does not conceal his

disappointment that, even for the sake of securing an imjtartial arbi-

tration of tlie question at issue. Her Majesty's Government is not will-

ing to suspend for a single season the practice which Lord Salisbury
described in 1888 as the wanton destruction" and so forth.

From that date there is a complete and absolute disappearance of
the question of Jiegulations pure and simple, or of a Convention with
reference to regulations pure and simple; and it becomes, from that
point forward, until the 29th of February 1892, a discussion upon the
question of the Treaty which should embrace both Regulations, and
the decision of questions of right and damage consequent upon (jnes-

tions of right. I can go on with a multitude of documents to make
good this position.

Mr. Carter.—Let me inform the learned Counsel that it will Involve
a reply by us.

Sir Chart>es Russell.—I beg your pardon. I am simply answering
the question of the President.
The President.—Of course, Mr. Carter, your right to reply is

reserved.
Sir Charles Russell.—I am simply answering the question put to

me by thb President. I have not interpolated (with one excei)tion for

the sake of brevity) any remarks. The 7th June document is at page
611 of the sa ue book.
Mr. Phelp !.—There is no dispute at all that at that stage, the whole

subject was d scussed.

Sir Charles Russell.—Very well.

Mr. Phelps.—All the correspondence shews that. It is printed in

both Cases and on both sides.

Sir Charles Russell.—1 do not know, Sir, whet.'ier you or the other
members have gathered my friend's admission whicih I am grateful for.

Mr. Phelps.—1 do not think you quite understood me, Sir Charles,
if you will allow me. I do not wish to interrupt you, but I may i)cr-

hai)s set you right upon this. I do not at all question, what all the
correspondence on both sides for a considerable i)er:od prior to the
execution of this particular Treaty shows,—that after t!ie Governments
found that Regulations could not be agreed on, then the questions of
right were introduced and began to be discussed, the United States
clainnng rights which Great Britain denied. And that then Great
Britain brought forward likewise the claim for damages the Government
thought they were entitled to if these claims of riglit failed. I do not
deny that at all. All tliat I set out to say was, and all the importajice
that I attach to it at this stage is, that in the beginning of this contro-
versy, there wj»s nothing at issue exce])ting the adoption of Regula-
tions that would preserve the seals,—nothing more. There were some
seizures in 188(>; but the amount each now claimed is so small, that
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both ]>Mrti«'s luive exiKMidod more aln'ady in this Arbitration than it all

COMICS to, and 1 do not <'onccive tliat an iVrbitration (!vi'r would liave

been rcsoited to between tlie (lovt-rnnients for so snniU a snbjcct as
that. Tliat is all 1 meant to say. I beg pardon for intcrrnpting you,
Sir (Miailes.

Sir Charles Ru8.sell.—Not at all. vVllowme toixiintout whatthe
state of tidngs was. Up to ItSJH) my learned friend set'med to hesitate

and to donbt what seizures had been etl'ected; and he treats it as an
inconsiderable matter.

Mr. PiiELivs.—Coniparatively.

Sir Charles Khssell.—1 beg to observe that, in 1880, there luid

been a seizure of four Jiritish vessels, eoniiscation, imprisonment of

their sailors and cai)tauis, or some of them; in 1887, there Iiad been
seven seizures, making, with the iirst four, eleven. In 1889 there had
been eight seizures, making nineteen. In 1890, there were further

seizures; and yet my learned friend suggests two extraordinary propo-
sitions; tirst of all, tliat the British Covernment, denying from the
beginning to the end the claim of right of the United States, were
yet willing, if Kegnlatioiis were agreed to, to submit to this action,

wliitrh they claim to have been illegal action and without warrant in

law, without justifying the claim of their nationals to compensation in

damages.
Mr. TnELPS.—Oh! no.

Sir Charles Russell.—And next he commits the TT lited States to

this extraordinary position, that they were willing to give up their asser-

tions of right of jurisdiction, stated in the tirst four questions, and
their assertion of property in the seals, or in the individual seals, or in

the herd, or in the ''industry," provided Kegulations could have been
conventionally agreed to.

Mr. Carter.—To waive them,—not to give them up.
Mr. Phelps.—In 1887.

Sir Charles Sussell.—I, therefore, have shewn that, in the very
next month (the correspondence overlapping the period in which there
was the question as to the Convention with a view to Regulations to

which Russia was to be a party), there was contemporaneously with it

the negotiation going on between the United States and Great Britain
alone as to the question of Arbitration upon damages, which necessarily
involved questions of right, and there are questions of right expressly
mentioned besides. But, further, I have shewn that, after the date I
mentioned, the question of the Convention disappears from sight alto-

gether, and that after that the discussion is solely conversant with mat-
ters leading up to and ending in the Treaty consummated on the 2yth of
February, 1892. To suggest that you are to get the means of constru-
ing the Treaty of 1892 from negotiations thus pending dealing with
different subjects two years before, does I submit lesid this Tribunal
very far afield indeed; and is the introduction of matter which cannot
be considered relevant or pertinent, even if it serve to helj) the purpose
for which my learned friends are using it. Lastly, ard it is the con-
cluding document, although I should invite the Tribuuiil to read all

these documents if they have any doubt about it,—lastly, I will read
this document of June, 1890; and recollect my learned friend is relying
on what took place in 1890. This is what took place in June, 1890.

It is from Sir Julian Pauncefote to Mr. Blaine at page 510 of the
volume which you have before you in N" 'MS. " I did not tail to trans-
mit to the Marquis of Salisbury" he says to Mr. Blaine : " a coi)y of your
note of the 11th instant, in which, with reference to his Lordship's
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stiiteiiieiit, that J^riti.sh legislation would be necessary to enable Her
Miijcsty's (lovernnient to exclude British vessels from any portion of
the high >sea.s, 'even for an hour,' you informed me, by desire of the
Presidoiit, that the United States Government would be satisfied if

Lord Salisbury would, by public Proclamation, simply request that
vessels sailing; under the British tlag should abstain from entering the
Behring Sea during the present season". That leads up to the procla-

mation to which 1 have already referred. You will observe that passage
is gi\en in inverted commas. "I have now the honour to inform you
that 1 have been Instructed by liord Salisbury to state to you, in reply,

that the Preside t's reciuest presents constitutional difficulties, which
would ijreclude li ',r Majesty's Government from acceding to it, except
as part of a general scheme for the settlement of the Behring Sea
«'ontroversy, and on certain conditions which would justify the assump-
tion by Her ^Majesty's Government of the grave responsibility involved
in the proposal. Those conditions are:—1. That the two Governments
agree foitlnvith to reler to arbitration the question of the legality of
the action of the United States Government in seizing or otherwise
iiiteifcriiig with British vessels engaged in the Behring Sea, outside of
territorial waters, during the years 1886, 1887, and 1889."

.^Ir. I'liiCLi'S.—What is the date?
Sir CiiAKLES liussEi.L.—The 27th June 1890, two mouths after the

Convention.
Sir Rk.'HARD Weissi ku.—Tt is page 223 of your Appendix.
Mr. I'liELi'S.—Yes, 1 nieiely Avanted the date.

Sir Char LEsltUs.SEi.L.—"2. That, pending the award, all interference
with British sealing vessels shall absolutely cease. 3. That the United
States Governinent, if the award should be adverse to them on the
(jiiostiou of legal right, will c(>irii)eusate British subjects for the losses

which they may sustain by reason of their compliance with the British
Proclamation. Such are the three conditions on which it is indispen-
sable, in the view of Her Majesty's Government, that the issue of the
l)r()p()sed Proclamation should be based. As regards the compensation
claimed by IJer Majesty's Government for the losses and injuries sus-

tained by British subjects by reason of the action of the United States
Government against J3ritish sep.^lng vessels in the Behring Sea during
the years 188(», 1887 and 1889. 1 have already informed Lord Salisbury of
your assurance that the United States Government wo"ld not let that
claim stand in the way of an amicable adjustment of the controversy,
and I trust that the reply which, by direction of Lord Salisbury, I have
now tlie honour to return to the President's enquiry, may facilitate the
attainment of that object, for which we have so earnestly laboured".
The Tribunal, therefore, sees that in the forefront of these points was
the reference to Arbitration of the question of the legality of the action
of the United States in seizing or otherwise interfering with British
vessels, and next that the United States Government, should compensate
British subjects even before anyactof seizurewas done, if they abstained,
in compliance with the request of the United States, from pursuing seal-

ing in the year which is dealt with here.

And, lastly, I. must ask you. Sir, to turn over to the next numbering
at page 55. It is very clumsily arranged, I am sorry to say.

Sir Richard Wehster.—It begins on page 37.

Sir Charles Russell.—It is a very long despatch of Mr. Blaine
of the 17th l)ecend>er, 1890. It begins at page 37, but the passage that
I read is on page 55.

I begin at the second break from V\e top of page 55.— " In his Annual
Message, sent to Congress on tlie Ist of the present month the Presi-
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Blaine
gethat

(lent, speakiiij;- in relation to the Behring Sea qnestion, said—'Tlio

oiler to submit the question to arbitration, as proi)(>s«(l by ller Majesty's
Govcruuient, has not been accei)te(l, for the reason that the form of sub-

mission proposed is not tiiouyht to becalculaied to assure a conclusion
satisfactory to either i)arty ' In the judgment of the President, noth-

ing of importance would be settled by pi^oving that Great Britain con-

ceded no jurisdiction to Kussia over the seal fisheries of the Behring
Sea. It miglit as well be proved that Eussia conceded no jurisdiction

to England over tlic Biver Tliames. By doing nothing in eadi case

every tiling is conceded. In neither case is any thijig asked of the other.

'Concession', as used here, means simply acquiescence in the rightful-

ness of the title, and that is the only Ibrm of concession which Bussia
asked of Great Britain, or which Great Britain gave to Bussia. Tlie

second oticrof Lord Salisbury to arbitiate amounts simply to a submis-
sioT) of the question whether any country has a right to extend its juris-

diction more tliau one marine league from the shore? No one dispr^tes

that as a rule; but the question is whether there may not be exceptions
whose enforcement does not interfere with those higiiways of connnerce
whicli the necessities and usage of the world have marked out. Great
Britain, when slie desired an exception, did not stop to consider or

regard the inconvenience to which the connnercial world might be sub-
jected ", and so on. And then he comes to wliat I cited.—" It will mean
something tangible, in the rresident's opinion, if Great Britain will

consent to arbitrate the real questions which have been under discus-

sion between the two Governments for the last four years.
" 1 shall endeavour to state what, in the judgment of the President,

those issues are ". And he propounds the idea of the issues as they
appear in the Arbitration in somewhat dillerent forms. One, two, tluee
and four 1 need not trouble you to read—"What exclusive jurisdiction

in the sea now known as the Behring Sea ", and so on ; " How far were
these claims of jurisdiction recognised " ; " Was the body of water now
known as the Behring Sea included in the phrase ' Pacific Ocean '", and
80 on; "Did not all the rights of Bussia as to jurisdictiorj, and as to
the seal tisheri e^s ', and so on; " What are now the rights of the United
States as to the fur-seal fisheries", and so on. And then I come to

Article VI which you will find is the beginning of Article VII of the
Treaty.—"If the determination of the foregoing (piestions shall leave
the subject in su(th a i)osition that the concurrence of Great Britain is

necessary in juescribing Begulations for the killing of the fur-seal in any
part of the waters of P>ehring Sea, then it shall be further determined

—

"(1) How far, if at all, outside the ordinary territoiial li;i;:i:s it is nec-

essary that the United States should exercise an exclusive 'urisdiction :

"

that is regulations; " Secondly, whether a closed seasop , ' that is also,

of course, regulations) ; "Thirdly, What months or ]>aiLS of months
should be include»l la such season, and over what waters it should
extend". That is also regulations. Now, really, is it necessary that I

should go further?
Mr. Justice llARLAN.—There is some ditference between that para-

graph and Article VII in the Treaty.
SiV Charles Bussell.—Certainly, but no difterence that is the lenst

material on the point we are discussing, which is, whether or not no
Arbitration at all was the contingency in the Treaty.
Mr. PiiELPS.—Yes.
Sir Charles Bussell.—I should say that here is the germ of the

Treaty, and a fully developed germ of the Treaty, and which, two years
before, contemi)lates the very order and arrangement aad terms con-

tained in that Treaty.

B S, I'T XI- -10
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Senator Morgan.—Will you allow me to ask you when it was the
words "resorting to Behring's sea" first find tlieir place in this corre-

spondence or in any programme or draft of the Treaty?
Sir Charles Kussell.—Well, Sir, I will not undertake to say oil"

band.
Sir Richard Webster.—It was in that letter.

Mr. Justice Harlan.—No, not in that letter, is itf

Sir KiCHARD Webster.—Yes, question '>.

Senator Morgan.—I merely want to know when they got into this

Treaty.
The President.—It is a very important topic.

Sir Charles Kussell.—The words occrur, as my learned friend
points out in this Article V, but when it first occurs, I cannot say.

Mr. Phelps.—A xeierence to two letters between these i)arties in

1890 will show conclusively all that we undertake to assert on this

]>oint, and that is, that if these nations could have got together on the
question of regulations, this small nmtter of compensation would not
have stood in the way of a settlement nor given occasion for an Arbi-
tration. Ou the 28th January, 1890.—I read from the third volume of
the Ap|)endix to the Case of ller Majesty's Government, page 399, is a
letter from the Marquis of Salisbury to Sir Julian Pauncefote, which is

the re-opening of the negotiations which I have referred to that had ter-

minated in 1888.

"I have received your telegram of the 23rd instant, giving the sub-
stance of a note you had received from Mr. Blaine, in rei)ly to the i)ro

l)osals made to the Government of the United States for the re-opening
of negotiations ou the Behring sea question. Her Majesty's Govern-
ment will be prei)ared, when the text of the note readies them, to give
it their careful consideration, and to return a formal reply." Then
lower down.—"The foHowing are the terms which Her Majesty's Gov-
ernment would be lu'epared to authorise you to propose to Mr. Blaine.

(a) That the tripartite negotiation for securing a close time in Behring's
sea for the protection of the fur seals should be resunu'd at Washington.
(b) That all well-founded claims for compensation on the i)art of British

subjects for seizures in the past of their vessels by authorities of the
United States should be dealt with by a seiiarate negotiation as speedily
as possible, but that it should be understood that Her M.ijesty's (iov-

ernment must be satisfied on this point before they can come to any set-

tlement in regard to a close season, (c) Lastly, that an assurance
should be obtained from the Government of the United States that
there shall be no further seizures ", and so on. The answer to that is

from Sir Julian Pauncefote to the Marquis of Salisbury by telegrajdi

two days later.—"My Lord, I have the honour to inform your Lordshii>
that I think it is imimrtant that I should know the total amount of
compensation which is claimed for the seizures of British vessels in

Behring's sea ui) to date before nmking the pro])osals indicated in your
Lordship's telegram of the 28th instant.

" I have told Mr. Blaine that ller Majesty's Government must have
satisfaction on this jxnnt before they can agree to any settlement on the
other (juestion. Arguing from his stand-))oint, he denies any right of

com])ensation, but he is willing, for the sake of settling so grave a dis-

l)ute, to consult the President of the United States as to a gratuitous
oiler of a lump sum in full satisfaction, in order that discussions on
items involving principles on which the views of the two Governments
appear irreconcilable nmy be avoided. He has, therefore, a-ked me to

obtain the above information as soon as i)0S8ible. If this dilliculty be
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surinoiintetl, negotiations for a close season nii^ht be commenceil at
once, subject to adequate assiraiices against further seizures, which, I

think, I might be able to obtair."

Therefore while it is true that Great Jiritain said, Belbre we will

reopen negotiations about regulations we nuist be satisfied in respect to

these seizures, Mr. Blaine rei)lies, while we do not admit your right to

compensation we will oft'er you a lum]> sum in full satisfaction, if that

will enable us to get rid of this objection and there is not a question, if

they could have agreed on the other (juestions, this small matter would
have been settled. The United States would have paid the money and
made an end of it. As 1 said, the claims for seizures nuide in 18Htl were
a comparatively small sum, as the Tribunal will find wheu they come
to the merits of this case—a comparatively small sum. Mr. Blaine,

therefore, well said we would rather w-ij this small sum than go into

this interminable dispute in which we probably can never agree.

The President.—.May I ask Mr. Phelps to remiiul us at what date
comes the Agreement the terms of whicli are embodied in Article IX
of the Treaty, the Agreement for a Joint commission.

Sir KiciiAUD VV^EBSTEU,—It was signed on the 18th December 1891,

Sir.

3rr. I'liELi'S.—Yes, signed on that day.
The President.—That is but one year after the correspondence we

have been hearing of.

Sir Charles Uissell.-^A year and six months: the corresi)ondence
begins in April 189(> and the arrangement is in December 1891.

The I'RESiDENT.—The observations made by Sir Charles Kussell are
in a way oi)posed—I do not personally quite follow it— and as yet it is

my impiession only—that they are oi)posed to your construction of
Article IX. They Justify it historically. I do not say that they Justify

it Judicially, but simply historically, and your inteinretatiou is in a
certain nu'asure Justified by the fact that there w\as ;; question of Arbi-
tration at the moment when this Agreement took place tor a j<iiiit

Commission. That is what might be urged, I think.

Mr. Carter.—The question was whether at the time when the first

proposals were made for Arbitration by the British Government there

were negotiations going on between the Governments for au Arbitra-
tion ujKtn the question of right.

Sir Charles Kussell.—And damages.
Ml'. Carter.—And damages.
The President.— Both parties agree on that?
Mr. Carter.—Well, do both parties agree'? My assertion was, and

I read from the letter of April -!9th 189b, and its enclosure, the first

proposal suggesting any Arbitration between the two GovernnuMits was
a proposal from Sir Julian I'auncefofe; and that suggestion by him,
incorporating the framework of a Treaty for the purpose of Arbitration,
did not extend to anything but regulations. The (juestion which I

understood thelearnecl President to put was whether at that time there
were, outside of that letter, negotiations going on between tlie two Gov-
ernments, in reference to an Arbitration, having a broader extent thau
that. The assertion of Sir Charles Bussell was that there was at that
time, and that is what he undertakes to prove—but allow me to say he
has proved nothing of the kind, but proved the contrary—he has pro-

duced no letter written pru)r to that time, but subsequently; and nu)st

of those he produced were communications, not between the United
States and Great Britain, but between diflerent officers of Great
Britain—between Lord Salisbury and Sir Julian Pauncefote -contain-
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ing suggestions of what tliey would propose to the United States, but
not that they had been pro])osed to the United States.

Now, my assertion is that at the time that that scheme was proposed
by Sir Julian Pauncefote there was no other suggestion of arbitration

ponding between the two Governments. I said, at the same time, that
after that suggestion was made, not before, or at the time, the Govern-
ment did go on to discuss the question of Arbitration, and to introduce
other questions of right; bat it was afterwards, and afterwards only.

At the time that that scheme was submitted, on April 2yth 181)0, there
was no other suggested scheme of Arbitration proposed on the part of
eitiier Government, and it has not been proved to the contrary. Indeed
that statement has been confirmed by letters read by Sir Charles
Ihissell.

Mr. Justice Harlan.—I want to ask as to a question of fact as
bearing on the meaning of the word ''contingency" as used in Article
IX. 1 undeistand the Counsel for the United States to assert that the
terms of the agreement lor the appointment of Commissioners was, in

fact, readied or determined niH)n by the parties in June 1891.

Sir Charles Ku.sskll.—Yes.
]Mr. -Justice Harlan.—i«rowI want to know if there is any dispute

on that fact. I do not say what it means or does not mean.
Sir Charles Russell.—That is the fact.

i\rr. .Justice Harlan.—Yes; at that time, though the question of
Arbitration was under discussion and had been too for a long while, they
were not agreed as to tlie first six Articles till, say, November 181)1,

and then on the 18thl)e(!ember 1891, both the terms of the Agreement
and the terms of the Arl)itration were signed by the parties. Is there
any dispute as to those faces?

Sir llicHARU Webster.—The dates are correct; but the first five

questions had been agreed to in the early ])art of 1891, long before the
appointment of the IJeliring Sea Commissioners, April 1891, and i)re-

vious to the appointment of the liehring Sea Commissioners, the date of
their a])i)ointment being the 22d June; there iiad been an arrangement
made—a correspondence between ]Mr. Wharton and Sir Julian I'aunce-

fote that the Commi uoners should go out in order to obtain informa-'

tion for the pur;)ose of the Arbitration then agreed to. 1 can give you
the date of the letter if you desire it.

JNIr. Justice Harlan.—If you could put them on a piece of ])ai)er,

and give tliem to me I should be obliged.

Sir KiCHAKi) Webster.—I can give them in a moment. Perhaps
the most important is the 11th April 1891, Mr. Bhiiiie to Sir Julian
Pauncefote, wliichis a modification of the letter of the 17th of December
1>99, read by Sir Charles Kussell, stating the first five qucsti(ms for the
Arbitration in the form which they ultimately took in the Agreement
of Hecember. Those five questions had been settled for the ])nr))ose8

of Arbitration as early as tlie 14th April 1891,—that is at page 295 of

the first volume to the Case,—the United States Appendix; ami in the
nuMith of May or June there is the correspondeiu'e between Mr. Whar-
ton and Sir Julian Pauneelbte, before theCommissioners were ap])oiiited,

that those Commissioners should go out in order to obtain infornuition

which could be used in the Arbitration if necessary.
The Presibknt.—The signature of those Articles was only <m the

18th December—they get full authority only on the 18th of December.
Sir Richard Webster.—The 18th of December, 1891, is the full

agieement.
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Sir Charles ]Iu.ssell,—Mi{?lit I give this other date, iu the huge
VoluMie that Mr, Justice IJarlan lias I'efore him, very near tlie end of

tlie Volunie, at page 101, the letters that have been referred to show
the views that had been discnssed before the Treaty. Tliis is a hotter

afier the Treaty has heen concluded, sliowing what Mr. Wharton's view
was, who was then the Acting Hecretary for the United States.

If Mr. .Justice Harlan would be good enough to turn to page 102.

General Foster.—Will yon give us the date of the letter'?

Sir Charles Kusskll.—The date of the letter is the 8tli of March
181)2. "In your note of February 29, you state that Jler Majesty's
Government lias been informed by the British Coniinissioners that so
far as ])elagie sealing is concerned, there is no danger of serions
diminution of the fur seal species as a conse(|ueuce of this year's hunt-
ing, and upon this ground Lord Salisbury places his refnsal, to renew
the moflns of last year, i lis Lordsliij* seems to assume a determination of
the Arbitration against the United States and in favourolGreat liritain,

and tiiat it is already' only a question of so regulating a common light

to take seals as to preserve the species. ]>y what right does he do
this? Ui)Oii what principle does he assume that if our claims are estab-

lished", and so on,—it will not l)e an iJijury to our lu'operty.

]Mr. rnELi'S,—I beg to remind the Tribunal of another motion that
has been tih'd I)y tlie Agent of the United States, to strike out from
the Case certain claims for damages and certain evidence. We await,
of course, the i)leasure of the Tribunal as to the time when it sliould

be heard. The hour for adjournment has nearly come. I wish oidy to

say that at some time, at the convenience of tiie Tribunal, and before
the argument on the merits cominences, we desire to have an oppor-
tunity to present this motion, so that we may know at the beginning
of tlie argument what claims and what evidence are regarded by the
Tribunal as in the Case, and subject to consideration.

Sir HiCHARD Webster.—My learned friend the Attorney-General,
Las asked me to deal with these matters. They are so small that 1 am
perfectly willing they should be discussed at any time the '^J'ribunal

think convenient. We did understand tlie Tribunal to say the other
day that—and I read the words—"they consider that this other motion
must be reserved to a later stage of the ])roceedings".

]Mr. Justice Harlan.—I ought to say that I simply understood, and I

believe 1 made the suggestion to the I'resident, that we wc'M take up
the argument on the question of the sui>plemental report first.

Sir JvlCHARB Werster.—JUit mny 1 siiy first with reference to this

matter, that I am jierfectly willing, as I believe it is a Vciy short matter
and will require very little explanation, t6 take it up now. Jt can only
occupy a very few minutes.
The President,—The Tribunal would rather take the matter up at

its next session; and I will ask .Air. rh('lj)s at that moment to bring his
motion before us, and we will decide whether we will take it into con-
sideration or not.

The Tribunal i)roposes to meet ]»rivately on Tuesday next, having no
pultlic sitting on that day. So our adjournment today will be until

Wednesday, at half past 11 o'clock.

The Tribunal accordingly adjourned until Wednesday, Ajml 12, 1893,
at half past 11 o'clock.




